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   Introduction to Volume II



This report is submitted to the Attorney General pursuant to 28 C.F.R. § 600.8(c), which
states that, “[a]t the conclusion of the Special Counsel’s work, he … shall provide the
Attorney General a confidential report explaining the prosecution or declination decisions
[the Special Counsel] reached.”

   Beginning in 2017, the President of the United States took a variety of actions towards
the ongoing FBI investigation into Russia’s interference in the 2016 presidential election
and related matters that raised questions about whether he had obstructed justice. The
Order appointing the Special Counsel gave this Office jurisdiction to investigate matters
that arose directly from the FBI’s Russia investigation, including whether the President
had obstructed justice in connection with Russia-related investigations. The Special
Counsel’s jurisdiction also covered potentially obstructive acts related to the
Special Counsel’s investigation itself. This Volume of our report summarizes our
obstruction-of-justice investigation of the President.

   We first describe the considerations that guided our obstruction-of-justice investigation,
and then provide an overview of this Volume:

   First, a traditional prosecution or declination decision entails a binary determination to
initiate or decline a prosecution, but we determined not to make a traditional
prosecutorial judgment. The Office of Legal Counsel (OLC) has issued an opinion
finding that “the indictment or criminal prosecution of a sitting President would
impermissibly undermine the capacity of the executive branch to perform its
constitutionally assigned functions” in violation of “the constitutional separation of
powers.”1
Given the role of the Special Counsel as an attorney in the Department of Justice and the
framework of the Special Counsel regulations, see 28 U.S.C. § 515; 28 C.F.R. § 600.7(a),
this Office accepted OLC’s legal conclusion for the purpose of exercising prosecutorial
jurisdiction. And apart from OLC’s constitutional view, we recognized that a federal criminal
accusation against a sitting President would place burdens on the President’s capacity to
govern and potentially preempt constitutional processes for addressing presidential
misconduct.2

   Second, while the OLC opinion concludes that a sitting President may not be
prosecuted, it recognizes that a criminal investigation during the President’s term is
permissible.3
The OLC opinion also recognizes that a President does not have immunity after he leaves
office.4
And if individuals other than the President committed an obstruction offense, they may be
prosecuted at this time. Given those considerations, the facts known to us, and the strong
public interest in safeguarding the integrity of the criminal justice system, we conducted a
thorough factual investigation in order to preserve the evidence when memories were fresh
                                                                                   
                                                                                   
and documentary materials were available.

   Third, we considered whether to evaluate the conduct we investigated under
the Justice Manual standards governing prosecution and declination decisions,
but we determined not to apply an approach that could potentially result in a
judgment that the President committed crimes. The threshold step under the Justice
Manual standards is to assess whether a person’s conduct “constitutes a federal
offense.” U.S. Dep’t of Justice, Justice Manual § 9-27.220 (2018) (Justice Manual).
Fairness concerns counseled against potentially reaching that judgment when
no charges can be brought. The ordinary means for an individual to respond
to an accusation is through a speedy and public trial, with all the procedural
protections that surround a criminal case. An individual who believes he was wrongly
accused can use that process to seek to clear his name. In contrast, a prosecutor’s
judgment that crimes were committed, but that no charges will be brought, affords
no such adversarial opportunity for public name-clearing before an impartial
adjudicator.5

   The concerns about the fairness of such a determination would be heightened in the
case of a sitting President, where a federal prosecutor’s accusation of a crime, even in
an internal report, could carry consequences that extend beyond the realm of
criminal justice. OLC noted similar concerns about sealed indictments. Even if an
indictment were sealed during the President’s term, OLC reasoned, “it would be
very difficult to preserve [an indictment’s] secrecy,” and if an indictment became
public, “[t]he stigma and opprobrium” could imperil the President’s ability to
govern.”6
Although a prosecutor’s internal report would not represent a formal public accusation akin
to an indictment, the possibility of the report’s public disclosure and the absence of a
neutral adjudicatory forum to review its findings counseled against potentially
determining “that the person’s conduct constitutes a federal offense.” Justice Manual
§ 9-27.220.

   Fourth, if we had confidence after a thorough investigation of the facts that the
President clearly did not commit obstruction of justice, we would so state. Based on the
facts and the applicable legal standards, however, we are unable to reach that judgment.
The evidence we obtained about the President’s actions and intent presents difficult issues
that prevent us from conclusively determining that no criminal conduct occurred.
Accordingly, while this report does not conclude that the President committed a crime, it
also does not exonerate him.








                                                                                   
                                                                                   
   This report on our investigation consists of four parts. Section I provides an overview of
obstruction-of-justice principles and summarizes certain investigatory and evidentiary
considerations. Section II sets forth the factual results of our obstruction investigation and
analyzes the evidence. Section III addresses statutory and constitutional defenses.
Section IV states our conclusion.
                                                                                   
                                                                                   
                                                                                   
                                                                                   


   Executive Summary to Volume II






   Factual Results of the Obstruction Investigation




   The Campaign’s response to reports about Russian support for Trump.

During the 2016 presidential campaign, questions arose about the Russian government’s
apparent support for candidate Trump. After WikiLeaks released politically damaging
Democratic Party emails that were reported to have been hacked by Russia, Trump
publicly expressed skepticism that Russia was responsible for the hacks at the same time
that he and other Campaign officials privately sought information about any further
planned WikiLeaks releases. Trump also denied having any business in or connections to
Russia, even though as late as June 2016 the Trump Organization had been pursuing a
licensing deal for a skyscraper to be built in Russia called Trump Tower Moscow.
After the election, the President expressed concerns to advisors that reports of
Russia’s election interference might lead the public to question the legitimacy of his
election.




   Conduct involving FBI Director Comey and Michael Flynn.

In mid-January 2017, incoming National Security Advisor Michael Flynn falsely denied to
the Vice President, other administration officials, and FBI agents that he had talked to
Russian Ambassador Sergey Kislyak about Russia’s response to U.S. sanctions on Russia
for its election interference. On January 27, the day after the President was told that Flynn
had lied to the Vice President and had made similar statements to the FBI, the President
invited FBI Director Comey to a private dinner at the White House and told Comey that
he needed loyalty. On February 14, the day after the President requested Flynn’s
resignation, the President told an outside advisor, “Now that we fired Flynn, the
Russia thing is over.” The advisor disagreed and said the investigations would
continue.
                                                                                   
                                                                                   

   Later that afternoon, the President cleared the Oval Office to have a one-on-one
meeting with Comey. Referring to the FBI’s investigation of Flynn, the President said, “I
hope you can see your way clear to letting this go, to letting Flynn go. He is a good guy. I
hope you can let this go.” Shortly after requesting Flynn’s resignation and speaking
privately to Comey, the President sought to have Deputy National Security Advisor K.T.
McFarland draft an internal letter stating that the President had not directed Flynn to
discuss sanctions with Kislyak. McFarland declined because she did not know
whether that was true, and a White House Counsel’s Office attorney thought that
the request would look like a quid pro quo for an ambassadorship she had been
offered.




   The President’s reaction to the continuing Russia investigation.

In February 2017, Attorney General Jeff Sessions began to assess whether he had to recuse
himself from campaign related investigations because of his role in the Trump Campaign.
In early March, the President told White House Counsel Donald McGahn to stop Sessions
from recusing. And after Sessions announced his recusal on March 2, the President
expressed anger at the decision and told advisors that he should have an Attorney General
who would protect him. That weekend, the President took Sessions aside at an event and
urged him to “unrecuse.” Later in March, Comey publicly disclosed at a congressional
hearing that the FBI was investigating “the Russian government’s efforts to interfere
in the 2016 presidential election,” including any links or coordination between
the Russian government and the Trump Campaign. In the following days, the
President reached out to the Director of National Intelligence and the leaders of the
Central Intelligence Agency (CIA) and the National Security Agency (NSA) to ask
them what they could do to publicly dispel the suggestion that the President
had any connection to the Russian election-interference effort. The President
also twice called Comey directly, notwithstanding guidance from McGahn to
avoid direct contacts with the Department of Justice. Comey had previously
assured the President that the FBI was not investigating him personally, and the
President asked Comey to “lift the cloud” of the Russia investigation by saying that
publicly.




   The President’s termination of Comey.

On May 3, 2017, Comey testified in a congressional hearing, but declined to answer
questions about whether the President was personally under investigation. Within days, the
President decided to terminate Comey. The President insisted that the termination letter,
                                                                                   
                                                                                   
which was written for public release, state that Comey had informed the President that he
was not under investigation. The day of the firing, the White House maintained that
Comey’s termination resulted from independent recommendations from the Attorney
General and Deputy Attorney General that Comey should be discharged for mishandling
the Hillary Clinton email investigation. But the President had decided to fire
Comey before hearing from the Department of Justice. The day after firing Comey,
the President told Russian officials that he had “faced great pressure because of
Russia,” which had been “taken off by Comey’s firing. The next day, the President
acknowledged in a television interview that he was going to fire Comey regardless of the
Department of Justice’s recommendation and that when he “decided to just do it,” he
was thinking that “this thing with Trump and Russia is a made-up story.” In
response to a question about whether he was angry with Comey about the Russia
investigation, the President said, “As far as I’m concerned, I want that thing to be
absolutely done properly,” adding that firing Comey “might even lengthen out the
investigation.”




   The appointment of a Special Counsel and efforts to remove him.

On May 17, 2017, the Acting Attorney General for the Russia investigation appointed a
Special Counsel to conduct the investigation and related matters. The President reacted to
news that a Special Counsel had been appointed by telling advisors that it was “the end
of his presidency” and demanding that Sessions resign. Sessions submitted his
resignation, but the President ultimately did not accept it. The President told aides
that the Special Counsel had conflicts of interest and suggested that the Special
Counsel therefore could not serve. The President’s advisors told him the asserted
conflicts were meritless and had already been considered by the Department of
Justice.

   On June 14, 2017, the media reported that the Special Counsel’s Office was
investigating whether the President had obstructed justice. Press reports called this “a
major turning point” in the investigation: while Comey had told the President he was
not under investigation, following Comey’s firing, the President now was under
investigation. The President reacted to this news with a series of tweets criticizing the
Department of Justice and the Special Counsel’s investigation. On June 17, 2017, the
President called McGahn at home and directed him to call the Acting Attorney
General and say that the Special Counsel had conflicts of interest and must be
removed. McGahn did not carry out the direction, however, deciding that he
would resign rather than trigger what he regarded as a potential Saturday Night
Massacre.
                                                                                   
                                                                                   




   Efforts to curtail the Special Counsel’s investigation.

Two days after directing McGahn to have the Special Counsel removed, the President
made another attempt to affect the course of the Russia investigation. On June 19,
2017, the President met one-on-one in the Oval Office with his former campaign
manager Corey Lewandowski, a trusted advisor outside the government, and
dictated a message for Lewandowski to deliver to Sessions. The message said that
Sessions should publicly announce that, notwithstanding his recusal from the
Russia investigation, the investigation was “very unfair” to the President, the
President had done nothing wrong, and Sessions planned to meet with the Special
Counsel and “let [him] move forward with investigating election meddling for future
elections.” Lewandowski said he understood what the President wanted Sessions to
do.

   One month later, in another private meeting with Lewandowski on July 19, 2017, the
President asked about the status of his message for Sessions to limit the Special Counsel
investigation to future election interference. Lewandowski told the President that the
message would be delivered soon. Hours after that meeting, the President publicly
criticized Sessions in an interview with the New York Times, and then issued a series of
tweets making it clear that Sessions’s job was in jeopardy. Lewandowski did not want to
deliver the President’s message personally, so he asked senior White House official Rick
Dearborn to deliver it to Sessions. Dearborn was uncomfortable with the task and did not
follow through.




   Efforts to prevent public disclosure of evidence.

In the summer of 2017, the President learned that media outlets were asking questions
about the June 9, 2016 meeting at Trump Tower between senior campaign officials,
including Donald Trump Jr., and a Russian lawyer who was said to be offering damaging
information about Hillary Clinton as “part of Russia and its government’s support for
Mr. Trump.” On several occasions, the President directed aides not to publicly disclose the
emails setting up the June 9 meeting, suggesting that the emails would not leak and
that the number of lawyers with access to them should be limited. Before the
emails became public, the President edited a press statement for Trump Jr. by
deleting a line that acknowledged that the meeting was with “an individual who
[Trump Jr.] was told might have information helpful to the campaign” and instead said
only that the meeting was about adoptions of Russian children. When the press
asked questions about the President’s involvement in Trump Jr.’s statement,
the President’s personal lawyer repeatedly denied the President had played any
role.
                                                                                   
                                                                                   




   Further efforts to have the Attorney General take control of the investigation.

In early summer 2017, the President called Sessions at home and again asked him to
reverse his recusal from the Russia investigation. Sessions did not reverse his recusal. In
October 2017, the President met privately with Sessions in the Oval Office and asked him
to “take [a] look” at investigating Clinton. In December 2017, shortly after Flynn pleaded
guilty pursuant to a cooperation agreement, the President met with Sessions in the
Oval Office and suggested, according to notes taken by a senior advisor, that if
Sessions unrecused and took back supervision of the Russia investigation, he
would be a “hero.” The President told Sessions, “I’m not going to do anything or
direct you to do anything. I just want to be treated fairly.” In response, Sessions
volunteered that he had never seen anything “improper” on the campaign and
told the President there was a “whole new leadership team” in place. He did not
unrecuse.




   Efforts to have McGahn deny that the President had ordered him to have the Special
Counsel removed.

In early 2018, the press reported that the President had directed McGahn to have the
Special Counsel removed in June 2017 and that McGahn had threatened to resign rather
than carry out the order. The President reacted to the news stories by directing White
House officials to tell McGahn to dispute the story and create a record stating he had not
been ordered to have the Special Counsel removed. McGahn told those officials
that the media reports were accurate in stating that the President had directed
McGahn to have the Special Counsel removed. The President then met with
McGahn in the Oval Office and again pressured him to deny the reports. In the same
meeting, the President also asked McGahn why he had told the Special Counsel
about the President’s effort to remove the Special Counsel and why McGahn took
notes of his conversations with the President. McGahn refused to back away from
what he remembered happening and perceived the President to be testing his
mettle.




   Conduct towards Flynn, Manafort, [■■■■■■■■: HOM]

                                                                                   
                                                                                   
After Flynn withdrew from a joint defense agreement with the President and began
cooperating with the government, the President’s personal counsel left a message for
Flynn’s attorneys reminding them of the President’s warm feelings towards Flynn, which he
said “still remains,” and asking for a “heads up” if Flynn knew “information that
implicates the President.” When Flynn’s counsel reiterated that Flynn could no longer
share information pursuant to a joint defense agreement, the President’s personal counsel
said he would make sure that the President knew that Flynn’s actions reflected “hostility”
towards the President. During Manafort’s prosecution and when the jury in his
criminal, trial was deliberating, the President praised Manafort in public, said that
Manafort was being treated unfairly, and declined to rule out a pardon. After
Manafort was convicted, the President called Manafort “a brave man” for refusing to
“break” and said that “flipping” “almost ought to be outlawed.” ________ ___ _____________
_______




   Conduct involving Michael Cohen.

The President’s conduct towards Michael Cohen, a former Trump Organization executive,
changed from praise for Cohen when he falsely minimized the President’s involvement in
the Trump Tower Moscow project, to castigation of Cohen when he became a cooperating
witness. From September 2015 to June 2016, Cohen had pursued the Trump Tower Moscow
project on behalf of the Trump Organization and had briefed candidate Trump on the
project numerous times, including discussing whether Trump should travel to Russia to
advance the deal. In 2017, Cohen provided false testimony to Congress about
the project, including stating that he had only briefed Trump on the project
three times and never discussed travel to Russia with him, in an effort to adhere
to a “party line” that Cohen said was developed to minimize the President’s
connections to Russia. While preparing for his congressional testimony, Cohen had
extensive discussions with the President’s personal counsel, who, according to Cohen,
said that Cohen should “stay on message” and not contradict the President.
After the FBI searched Cohen’s home and office in April 2018, the President
publicly asserted that Cohen would not “flip,” contacted him directly to tell him
to “stay strong,” and privately passed messages of support to him. Cohen also
discussed pardons with the President’s personal counsel and believed that if he
stayed on message he would be taken care of. But after Cohen began cooperating
with the government in the summer of 2018, the President publicly criticized
him, called him a “rat,” and suggested that his family members had committed
crimes.


                                                                                   
                                                                                   


   Overarching factual issues.

We did not make a traditional prosecution decision about these facts, but the
evidence we obtained supports several general statements about the President’s
conduct.

   Several features of the conduct we investigated distinguish it from typical
obstruction-of-justice cases. First, the investigation concerned the President, and
some of his actions, such as firing the FBI director, involved facially lawful acts
within his Article II authority, which raises constitutional issues discussed below.
At the same time, the President’s position as the head of the Executive Branch
provided him with unique and powerful means of influencing official proceedings,
subordinate officers, and potential witnesses—all of which is relevant to a potential
obstruction-of-justice analysis. Second, unlike cases in which a subject engages in
obstruction of justice to cover up a crime, the evidence we obtained did not establish that
the President was involved in an underlying crime related to Russian election
interference. Although the obstruction statutes do not require proof of such a crime,
the absence of that evidence affects the analysis of the President’s intent and
requires consideration of other possible motives for his conduct. Third, many of the
President’s acts directed at witnesses, including discouragement of cooperation with the
government and suggestions of possible future pardons, took place in public view. That
circumstance is unusual, but no principle of law excludes public acts from the
reach of the obstruction laws. If the likely effect of public acts is to influence
witnesses or alter their testimony, the harm to the justice system’s integrity is the
same.

   Although the series of events we investigated involved discrete acts, the overall pattern
of the President’s conduct towards the investigations can shed light on the nature of the
President’s acts and the inferences that can be drawn about his intent. In particular, the
actions we investigated can be divided into two phases, reflecting a possible shift in
the President’s motives. The first phase covered the period from the President’s
first interactions with Comey through the President’s firing of Comey. During
that time, the President had been repeatedly told he was not personally under
investigation. Soon after the firing of Comey and the appointment of the Special
Counsel, however, the President became aware that his own conduct was being
investigated in an obstruction-of-justice inquiry. At that point, the President
engaged in a second phase of conduct, involving public attacks on the investigation,
non-public efforts to control it, and efforts in both public and private to encourage
witnesses not to cooperate with the investigation. Judgments about the nature of the
President’s motives during each phase would be informed by the totality of the
evidence.


                                                                                   
                                                                                   


   A.    Statutory and Constitutional Defenses

The President’s counsel raised statutory and constitutional defenses to a possible
obstruction-of-justice analysis of the conduct we investigated. We concluded that none of
those legal defenses provided a basis for declining to investigate the facts.




   Statutory defenses.

Consistent with precedent and the Department of Justice’s general approach to
interpreting obstruction statutes, we concluded that several statutes could apply
here. See 18 U.S.C. §§ 1503, 1505, 1512(b)(3), 1512(c)(2). Section 1512(c)(2) is
an omnibus obstruction-of-justice provision that covers a range of obstructive
acts directed at pending or contemplated official proceedings. No principle of
statutory construction justifies narrowing the provision to cover only conduct that
impairs the integrity or availability of evidence. Sections 1503 and 1505 also offer
broad protection against obstructive acts directed at pending grand jury, judicial,
administrative, and congressional proceedings, and they are supplemented by a
provision in Section 1512(b) aimed specifically at conduct intended to prevent or
hinder the communication to law enforcement of information related to a federal
crime.




   Constitutional defenses.

As for constitutional defenses arising from the President’s status as the head of
the Executive Branch, we recognized that the Department of Justice and the
courts have not definitively resolved these issues. We therefore examined those
issues through the framework established by Supreme Court precedent governing
separation-of-powers issues. The Department of Justice and the President’s personal
counsel have recognized that the President is subject to statutes that prohibit obstruction
of justice by bribing a witness or suborning perjury because that conduct does not
implicate his constitutional authority. With respect to whether the President can be
found to have obstructed justice by exercising his powers under Article II of the
Constitution, we concluded that Congress has authority to prohibit a President’s corrupt
use of his authority in order to protect the integrity of the administration of
justice.

   Under applicable Supreme Court precedent, the Constitution does not categorically and
permanently immunize a President for obstructing justice through the use of his Article II
powers. The separation-of-powers doctrine authorizes Congress to protect official
                                                                                   
                                                                                   
proceedings, including those of courts and grand juries, from corrupt, obstructive acts
regardless of their source. We also concluded that any inroad on presidential authority that
would occur from prohibiting corrupt acts does not undermine the President’s
ability to fulfill his constitutional mission. The term “corruptly” sets a demanding
standard. It requires a concrete showing that a person acted with an intent to
obtain an improper advantage for himself or someone else, inconsistent with official
duty and the rights of others. A preclusion of “corrupt” official action does not
diminish the President’s ability to exercise Article II powers. For example, the proper
supervision of criminal law does not demand freedom for the President to act with a
corrupt intention of shielding himself from criminal punishment, avoiding financial
liability, or preventing personal embarrassment. To the contrary, a statute that
prohibits official action undertaken for such corrupt purposes furthers, rather
than hinders, the impartial and evenhanded administration of the law. It also
aligns with the President’s constitutional duty to faithfully execute the laws.
Finally, we concluded that in the rare case in which a criminal investigation of the
President’s conduct is justified, inquiries to determine whether the President
acted for a corrupt motive should not impermissibly chill his performance of his
constitutionally assigned duties. The conclusion that Congress may apply the obstruction
laws to the President’s corrupt exercise of the powers of office accords with our
constitutional system of checks and balances and the principle that no person is above the
law.




   Conclusion

Because we determined not to make a traditional prosecutorial judgment, we did not draw
ultimate conclusions about the President’s conduct. The evidence we obtained about the
President’s actions and intent presents difficult issues that would need to be resolved if we
were making traditional prosecutorial judgment. At the same time, if we had confidence
after a thorough investigation of the facts that the President clearly did not commit
obstruction of justice, we would so state. Based on the facts and the applicable legal
standards, we are unable to reach that judgment. Accordingly, while this report does
not conclude that the President committed a crime, it also does not exonerate
him.
                                                                                   
                                                                                   
                                                                                   
                                                                                   


   I.    Background Legal and Evidentiary Principles




   A.    Legal Framework of Obstruction Of Justice

The May 17, 2017 Appointment Order and the Special Counsel regulations provide this
Office with jurisdiction to investigate “federal crimes committed in the course of, and with
intent to interfere with, the Special Counsel’s investigation, such as perjury, obstruction
of justice, destruction of evidence, and intimidation of witnesses.” 28 C.F.R.
§ 600.4(a). Because of that description of our jurisdiction, we sought evidence for our
obstruction-of-justice investigation with the elements of obstruction offenses in mind. Our
evidentiary analysis is similarly focused on the elements of such offenses, although we do
not draw conclusions on the ultimate questions that govern a prosecutorial decision
under the Principles of Federal Prosecution. See Justice Manual § 9-27.000 et
seq. (2018).

   Here, we summarize the law interpreting the elements of potentially relevant
obstruction statutes in an ordinary case. This discussion does not address the unique
constitutional issues that arise in an inquiry into official acts by the President. Those
issues are discussed in a later section of this report addressing constitutional
defenses that the President’s counsel have raised. See Volume II, Section III.B,
infra.

   Three basic elements are common to most of the relevant obstruction statutes: (1) an
obstructive act; (2) a nexus between the obstructive act and an official proceeding; and
(3) a corrupt intent. See, e.g., 18 U.S.C. §§ 1503, 1505, 1512(c)(2). We describe those
elements as they have been interpreted by the courts. We then discuss a more specific
statute aimed at witness tampering, see 18 U.S.C. § 1512(b), and describe the
requirements for attempted offenses and endeavors to obstruct justice, see 18 U.S.C.
§§ 1503, 1512(c)(2).




   Obstructive act.

Obstruction-of-justice law “reaches all corrupt conduct capable of producing an effect that
prevents justice from being duly administered, regardless of the means employed.”
United States v. Silverman, 745 F.2d 1386, 1393 (11th Cir. 1984) (interpreting
18 U.S.C. § 1503). An “effort to influence” a proceeding can qualify as an endeavor
to obstruct justice even if the effort was “subtle or circuitous” and “however
cleverly or with whatever cloaking of purpose” it was made. United States v. Roe,
                                                                                   
                                                                                   
529 F.2d 629, 632 (4th Cir. 1975); see also United States v. Quattrone, 441 F.3d
153, 173 (2d Cir. 2006). The verbs “ ‘obstruct or impede’ are broad” and “can
refer to anything that blocks, makes difficult, or hinders.” Marinello v. United
States, 138 S. Ct. 1101, 1106 (2018) (internal brackets and quotation marks
omitted).

   An improper motive can render an actor’s conduct criminal even when the conduct
would otherwise be lawful and within the actor’s authority. See United States
v. Cueto, 151 F.3d 620, 631 (7th Cir. 1998) (affirming obstruction conviction
of a criminal defense attorney for “litigation related conduct”); United States
v. Cintolo, 818 F.2d 980, 992 (1st Cir. 1987) (“any act by any party—whether
lawful or unlawful on its face—may abridge § 1503 if performed with a corrupt
motive”).




   Nexus to a pending or contemplated official proceeding.

Obstruction-of-justice law generally requires a nexus, or connection, to an official
proceeding. In Section 1503, the nexus must be to pending “judicial or grand jury
proceedings.” United States v. Aguilar, 515 U.S. 593, 599 (1995). In Section 1505, the
nexus can include a connection to a “pending” federal agency proceeding or a
congressional inquiry or investigation. Under both statutes, the government must
demonstrate “a relationship in time, causation, or logic” between the obstructive
act and the proceeding or inquiry to be obstructed. Id. at 599; see also Arthur
Andersen LLP v. United States, 544 U.S. 696, 707–708 (2005). Section 1512(c)
prohibits obstructive efforts aimed at official proceedings including judicial or
grand jury proceedings. 18 U.S.C. § 1515(a)(1)(A). “For purposes of” Section
1512, “an official proceeding need not be pending or about to be instituted at the
time of the offense.” 18 U.S.C. § 1512(f)(1). Although a proceeding need not
already be in progress to trigger liability under Section 1512(c), a nexus to a
contemplated proceeding still must be shown. United States v. Young, 916 F.3d 368, 386
(4th Cir. 2019); United States v. Petruk, 781 F.3d 438, 445 (8th Cir. 2015);
United States v. Phillips, 583 F.3d 1261, 1264 (10th Cir. 2009); United States
v. Reich, 479 F.3d 179, 186 (2d Cir. 2007). The nexus requirement narrows the
scope of obstruction statutes to ensure that individuals have “fair warning” of
what the law proscribes. Aguilar, 515 U.S. at 600 (internal quotation marks
omitted).

   The nexus showing has subjective and objective components. As an objective
matter, a defendant must act “in a manner that is likely to obstruct justice,” such
that the statute “excludes defendants who have an evil purpose but use means
that would only unnaturally and improbably be successful.” Aguilar, 515 U.S.
at 601–602 (emphasis added; internal quotation marks omitted). “(T]he endeavor must
                                                                                   
                                                                                   
have the natural and probable effect of interfering with the due administration
of justice.” Id. at 599 (citation and internal quotation marks omitted). As a
subjective matter, the actor must have “contemplated a particular, foreseeable
proceeding.” Petruk, 781 F.3d at 445–446. A defendant need not directly impede the
proceeding. Rather, a nexus exists if “discretionary actions of a third person
would be required to obstruct the judicial proceeding if it was foreseeable to the
defendant that the third party would act on the [defendant’s] communication in
such a way as to obstruct the judicial proceeding.” United States v. Martinez,
862 F.3d 223, 238 (2d Cir. 2017) (brackets, ellipses, and internal quotation marks
omitted).




   Corruptly.

The word “corruptly” provides the intent element for obstruction of justice and means
acting “knowingly and dishonestly” or “with an improper motive.” United States
v. Richardson, 676 F.3d 491, 508 (5th Cir. 2012); United States v. Gordon, 710 F.3d
1124, 1151 (10th Cir. 2013) (to act corruptly means to “act[] with an improper
purpose and to engage in conduct knowingly and dishonestly with the specific
intent to subvert, impede or obstruct” the relevant proceeding) (some quotation
marks omitted); see 18 U.S.C. § 1515(b) (“As used in section 1505, the term
‘corruptly’ means acting with an improper purpose, personally or by influencing
another.”); see also Arthur Andersen, 544 U.S. at 705–706 (interpreting “corruptly” to
mean “wrongful, immoral, depraved, or evil” and holding that acting “knowingly
… corruptly” in 18 U.S.C. § 1512(b) requires “consciousness of wrongdoing”).
The requisite showing is made when a person acted with an intent to obtain
an “improper advantage for [him]self or someone else, inconsistent with official
duty and the rights of others.” BALLENTINE’S LAW DICTIONARY 276 (3d
ed. 1969); see United States v. Pasha, 797 F.3d 1122, 1132 (D.C. Cir. 2015);
Aguilar, 515 U.S. at 616 (Scalia, J., concurring in part and dissenting in part)
(characterizing this definition as the “longstanding and well-accepted meaning”of
“corruptly”).




   Witness tampering.

A more specific provision in Section 1512 prohibits tampering with a witness. See
18 U.S.C. § 1512(b)(1), (3) (making it a crime to “knowingly use[] intimidation … or
corruptly persuade[] another person,” or “engage[] in misleading conduct towards another
person, ”with the intent to “influence, delay, or prevent the testimony of any person in an
                                                                                   
                                                                                   
official proceeding” or to “hinder, delay, or prevent the communication to a law
enforcement officer … of information relating to the commission or possible commission of a
Federal offense”). To establish corrupt persuasion, it is sufficient that the defendant asked a
potential witness to lie to investigators in contemplation of a likely federal investigation
into his conduct. United States v. Edlind, 887 F.3d 166, 174 (4th Cir. 2018);
United States v. Sparks, 791 F.3d 1188, 1191–1192 (10th Cir. 2015); United States
v. Byrne, 435 F.3d 16, 23–26 (1st Cir. 2006); United States v. LaShay, 417 F.3d 715,
718–719 (7th Cir. 2005); United States v. Burns, 298 F.3d 523, 539–540 (6th
Cir. 2002); United States v. Pennington, 168 F.3d 1060, 1066 (8th Cir. 1999). The
“persuasion” need not be coercive, intimidating, or explicit; it is sufficient to “urge,”
“induce,” “ask[],” “argu[e],” “giv[e] reasons,” Sparks, 791 F.3d at 1192, or “coach[] or
remind[] witnesses by planting misleading facts,” Edlind, 887 F.3d at 174. Corrupt
persuasion is shown “where a defendant tells a potential witness a false story as if
the story were true, intending that the witness believe the story and testify to
it.” United States v. Rodolitz, 786 F.2d 77, 82 (2d Cir. 1986); see United States
v. Gabriel, 125 F.3d 89, 102 (2d Cir. 1997). It also covers urging a witness to
recall a fact that the witness did not know, even if the fact was actually true.
See LaShay, 417 F.3d at 719. Corrupt persuasion also can be shown in certain
circumstances when a person, with an improper motive, urges a witness not to cooperate
with law enforcement. See United States v. Shotts, 145 F.3d 1289, 1301 (11th
Cr. 1998) (telling Secretary “not to [say] anything [to the FBI] and [she] would not be
bothered”).

   When the charge is acting with the intent to hinder, delay, or prevent the
communication of information to law enforcement under Section 1512(b)(3), the “nexus” to
a proceeding inquiry articulated in Aguilar—that an individual have “knowledge that his
actions are likely to affect the judicial proceeding,” 515 U.S. at 599—does not apply
because the obstructive act is aimed at the communication of information to investigators,
not at impeding an official proceeding.

   Acting “knowingly … corruptly” requires proof that the individual was “conscious of
wrongdoing.” Arthur Andersen, 544 U.S. at 705–706 (declining to explore “[t]he
outer limits of this element” but indicating that an instruction was infirm where
it permitted conviction even if the defendant “honestly and sincerely believed
that [the] conduct was lawful”). It is an affirmative defense that “the conduct
consisted solely of lawful conduct and that the defendant’s sole intention was to
encourage, induce, or cause the other person to testify truthfully.” 18 U.S.C.
§ 1512(e).




   Attempts and endeavors.

Section 1512(c)(2) covers both substantive obstruction offenses and attempts to
                                                                                   
                                                                                   
obstruct justice. Under general principles of attempt law, a person is guilty of an
attempt when he has the intent to commit a substantive offense and takes an
overt act that constitutes a substantial step towards that goal. See United States
v. Resendiz-Ponce, 549 U.S. 102, 106–107 (2007). “[T]he act [must be] substantial, in that
it was strongly corroborative of the defendant’s criminal purpose.” United States
v. Pratt, 351 F.3d 131, 135 (4th Cir. 2003). While “mere abstract talk” does not
suffice, any “concrete and specific” acts that corroborate the defendant’s intent can
constitute a “substantial step.” United States v. Irving, 665 F.3d 1184, 1198-
1205 (10th Cir. 2011). Thus, “soliciting an innocent agent to engage in conduct
constituting an element of the crime” may qualify as a substantial step. Model
Penal Code § 5.01(2)(g); see United States v. Lucas, 499 F.3d 769, 781 (8th
Cir. 2007).

   The omnibus clause of 18 U.S.C. § 1503 prohibits an “endeavor” to obstruct justice,
which sweeps more broadly than Section 1512’s attempt provision. See United States
v. Sampson, 898 F.3d 287, 302 (2d Cir. 2018); United States v. Leisure, 844 F.2d
1347, 1366–1367 (8th Cir. 1988) (collecting cases). “It is well established that a[n]
[obstruction-of-justice] offense is complete when one corruptly endeavors to obstruct or
impede the due administration of justice; the prosecution need not prove that
the due administration of justice was actually obstructed or impeded.” United
States v. Davis, 854 F.3d 1276, 1292 (11th Cir. 2017) (internal quotation marks
omitted).




   B.    Investigative and Evidentiary Considerations

After the appointment of the Special Counsel, this Office obtained evidence about the
following events relating to potential issues of obstruction of justice involving the
President:


      
	
  (a) 
	The  President’s  January 27,  2017  dinner  with  former  FBI  Director  James
      Comey in which the President reportedly asked for Comey’s loyalty, one day
      after  the  White  House  had  been  briefed  by  the  Department  of  Justice  on
      contacts  between  former  National  Security  Advisor  Michael  Flynn  and  the
      Russian Ambassador;
      
	
 (b) 
	The President’s February 14, 2017 meeting with Comey in which the President
      reportedly asked Comey not to pursue an investigation of Flynn;
      
	
                                                                                   
                                                                                   
  (c) 
	The President’s private requests to Comey to make public the fact that the
      President was not the subject of an FBI investigation and to lift what the
      President regarded as a cloud;
      
	
 (d) 
	The  President’s  outreach  to  the  Director  of  National  Intelligence  and  the
      Directors of the National Security Agency and the Central Intelligence Agency
      about the FBI’s Russia investigation;
      
	
  (e) 
	The  President’s  stated  rationales  for  terminating  Comey  on  May 9,  2017,
      including statements that could reasonably be understood as acknowledging
      that the FBI’s Russia investigation was a factor in Comey’s termination; and
      
	
  (f) 
	The President’s reported involvement in issuing a statement about the June 9,
      2016 Trump Tower meeting between Russians and senior Trump Campaign
      officials that said the meeting was about adoption and omitted that the Russians
      had offered to provide the Trump Campaign with derogatory information about
      Hillary Clinton.


   Taking into account that information and our analysis of applicable statutory and
constitutional principles (discussed below in Volume II, Section III, infra), we determined
that there was a sufficient factual and legal basis to further investigate potential
obstruction-of-justice issues involving the President.

   Many of the core issues in an obstruction-of-justice investigation turn on an individual’s
actions and intent. We therefore requested that the White House provide us with
documentary evidence in its possession on the relevant events. We also sought and obtained
the White House’s concurrence in our conducting interviews of White House personnel who
had relevant information. And we interviewed other witnesses who had pertinent
knowledge, obtained documents on a voluntary basis when possible, and used legal process
where appropriate. These investigative steps allowed us to gather a substantial amount of
evidence.

   We also sought a voluntary interview with the President. After more than a year
of discussion, the President declined to be interviewed. _________ _______ During the
course of our discussions, the President did agree to answer written questions on
certain Russia-related topics, and he provided us with answers. He did not similarly
agree to provide written answers to questions on obstruction topics or questions
on events during the transition. Ultimately, while we believed that we had the
authority and legal justification to issue a grand jury subpoena to obtain the
President’s testimony, we chose not to do so. We made that decision in view of the
substantial delay that such an investigative step would likely produce at a late
stage in our investigation. We also assessed that based on the significant body
of evidence we had already obtained of the President’s actions and his public
                                                                                   
                                                                                   
and private statements describing or explaining those actions, we had sufficient
evidence to understand relevant events and to make certain assessments without the
President’s testimony. The Office’s decision-making process on this issue is described in
more detail in Appendix C, infra, in a note that precedes the President’s written
responses.

   In assessing the evidence we obtained, we relied on common principles that apply in any
investigation. The issue of criminal intent is often inferred from circumstantial evidence.
See, e.g., United States v. Croteau, 819 F.3d 1293, 1305 (11th Cir. 2016) (“[G]uilty
knowledge can rarely be established by direct evidence…. Therefore, mens rea elements such
as knowledge or intent may be proved by circumstantial evidence.”) (internal quotation
marks omitted); United States v. Robinson, 702 F.3d 22, 36 (2d Cir. 2012) (“The
government’s case rested on circumstantial evidence, but the mens rea elements of
knowledge and intent can often be proved through circumstantial evidence and the
reasonable inferences drawn therefrom.”) (internal quotation marks omitted). The principle
that intent can be inferred from circumstantial evidence is a necessity in criminal cases,
given the right of a subject to assert his privilege against compelled self-incrimination
under the Fifth Amendment and therefore decline to testify. Accordingly, determinations
on intent are frequently reached without the opportunity to interview an investigatory
subject.

   Obstruction-of-justice cases are consistent with this rule. See, e.g., Edlind, 887 F.3d
at 174, 176 (relying on “significant circumstantial evidence that [the defendant] was
conscious of her wrongdoing” in an obstruction case; “[b]ecause evidence of intent
will almost always be circumstantial, a defendant may be found culpable where
the reasonable and foreseeable consequences of her acts are the obstruction of
justice”) (internal quotation marks, ellipses, and punctuation omitted); Quattrone,
441 F.3d at 173–174. Circumstantial evidence that illuminates intent may include a
pattern of potentially obstructive acts. Fed. R. Evid. 404(b) (“Evidence of a crime,
wrong, or other act … may be admissible … [to] prov[e] motive, opportunity, intent,
preparation, plan, knowledge, identity, absence of mistake, or lack of accident.”);
see, e.g., United States v. Frankhauser, 80 F.3d 641, 648–650 (1st Cir. 1996);
United States v. Arnold, 773 F.2d 823, 832–834 (7th Cir. 1985); Cintolo, 818 F.2d
at 1000.

   Credibility judgments may also be made based on objective facts and circumstantial
evidence. Standard jury instructions highlight a variety of factors that are often
relevant in assessing credibility. These include whether a witness had a reason not to
tell the truth; whether the witness had a good memory; whether the witness
had the opportunity to observe the events about which he testified; whether the
witness’s testimony was corroborated by other witnesses; and whether anything the
witness said or wrote previously contradicts his testimony. See, e.g., First Circuit
Pattern Jury Instructions § 1.06 (2018); Fifth Circuit Pattern Jury Instructions
(Criminal Cases) § 1.08 (2012); Seventh Circuit Pattern Jury Instruction § 3.01
(2012).
                                                                                   
                                                                                   

   In addition to those general factors, we took into account more specific factors in
assessing the credibility of conflicting accounts of the facts. For example, contemporaneous
written notes can provide strong corroborating evidence. See United States v. Nobles,
422 U.S. 225, 232 (1975) (the fact that a “statement appeared in the contemporaneously
recorded report … would tend strongly to corroborate the investigator’s version of the
interview”). Similarly, a witness’s recitation of his account before he had any motive to
fabricate also supports the witness’s credibility. See Tome v. United States, 513 U.S. 150,
158 (1995) (“A consistent statement that predates the motive is a square rebuttal of the
charge that the testimony was contrived as a consequence of that motive.”). Finally, a
witness’s false description of an encounter can imply consciousness of wrongdoing. See
Al-Adahi v. Obama, 613 F.3d 1102, 1107 (D.C. Cir. 2010) (noting the “well-settled
principle that false exculpatory statements are evidence—often strong evidence—of guilt”).
We applied those settled legal principles in evaluating the factual results of our
investigation.
                                                                                   
                                                                                   
                                                                                   
                                                                                   


   II.    Factual Results of the Obstruction Investigation

This section of the report details the evidence we obtained. We first provide an
overview of how Russia became an issue in the 2016 presidential campaign, and how
candidate Trump responded. We then turn to the key events that we investigated:
the President’s conduct concerning the FBI investigation of Michael Flynn; the
President’s reaction to public confirmation of the FBI’s Russia investigation; events
leading up to and surrounding the termination of FBI Director Comey; efforts to
terminate the Special Counsel; efforts to curtail the scope of the Special Counsel’s
investigation; efforts to prevent disclosure of information about the June 9, 2016 Trump
Tower meeting between Russians and senior campaign officials; efforts to have the
Attorney General unrecuse; and conduct towards McGahn, Cohen, and other
witnesses.

   We summarize the evidence we found and then analyze it by reference to the three
statutory obstruction-of-justice elements: obstructive act, nexus to a proceeding, and
intent. We focus on elements because, by regulation, the Special Counsel has “jurisdiction
… to investigate … federal crimes committed in the course of, and with intent to interfere
with, the Special Counsel’s investigation, such as perjury, obstruction of justice,
destruction of evidence, and intimidation of witnesses.” 28 C.F.R. § 600.4(a).
Consistent with our jurisdiction to investigate federal obstruction crimes, we
gathered evidence that is relevant to the elements of those crimes and analyzed
them within an elements framework—while refraining from reaching ultimate
conclusions about whether crimes were committed, for the reasons explained above.
This section also does not address legal and constitutional defenses raised by
counsel for the President; those defenses are analyzed in Volume II, Section III,
infra.




   A.    The Campaign’s Response to Reports About Russian Support for Trump

During the 2016 campaign, the media raised questions about a possible connection between the Trump
Campaign and Russia.7
The questions intensified after WikiLeaks released politically damaging Democratic Party
emails that were reported to have been hacked by Russia. Trump responded to questions
about possible connections to Russia by denying any business involvement in Russia—even
though the Trump Organization had pursued a business project in Russia as late as June
2016. Trump also expressed skepticism that Russia had hacked the emails at the same time
as he and other Campaign advisors privately sought information about any further planned
WikiLeaks releases. After the election, when questions persisted about possible
links between Russia and the Trump Campaign, the President-Elect continued to
                                                                                   
                                                                                   
deny any connections to Russia and privately expressed concerns that reports of
Russian election interference might lead the public to question the legitimacy of his
election.8




   1.    Press Reports Allege Links Between the Trump Campaign and Russia

On June 16, 2015, Donald J. Trump declared his intent to seek nomination as the Republican candidate
for President.9
By early 2016, he distinguished himself among Republican candidates by speaking of closer ties
with Russia,10
saying he would get along well with Russian President Vladimir
Putin,11
questioning whether the NATO alliance was
obsolete,12 and praising
Putin as a “strong leader.”13
The press reported that Russian political analysts and commentators perceived Trump as favorable
to Russia.14

   Beginning in February 2016 and continuing through the summer, the media reported that
several Trump campaign advisors appeared to have ties to Russia. For example, the press
reported that campaign advisor Michael Flynn was seated next to Vladimir Putin at an RT
gala in Moscow in December 2015 and that Flynn had appeared regularly on RT as an
analyst.15
The press also reported that foreign policy advisor Carter Page had ties to a Russian state-run gas
company,16 and that
campaign chairman Paul Manafort had done work for the “Russian-backed former Ukrainian president
Viktor Yanukovych.”17
In addition, the press raised questions during the Republican National Convention
about the Trump Campaign’s involvement in changing the Republican
platform’s stance on giving “weapons to Ukraine to fight Russian and rebel
forces.”18




   2.    The Trump Campaign Reacts to WikiLeaks’s Release of Hacked Emails

On June 14, 2016, a cybersecurity firm that had conducted in-house analysis for the
Democratic National Committee (DNC) posted an announcement that Russian
government hackers had infiltrated the DNC’s computer and obtained access to
documents.19
On July 22, 2016, the day before the Democratic National Convention, WikiLeaks
                                                                                   
                                                                                   
posted thousands of hacked DNC documents revealing sensitive internal
deliberations.20
Soon thereafter, Hillary Clinton’s campaign manager publicly contended that Russia had
hacked the DNC emails and arranged their release in order to help candidate
Trump.21
On July 26, 2016, the New York Times reported that U.S. “intelligence agencies ha[d] told
the White House they now have ‘high confidence’ that the Russian government
was behind the theft of emails and documents from the Democratic National
Committee.”22
Within the Trump Campaign, aides reacted with enthusiasm to reports of the
hacks.23 ________
__ _________ ________ discussed with Campaign officials that WikiLeaks would release the hacked
material.24
Some witnesses said that Trump himself discussed the possibility of upcoming releases
______ __ ________ ________. Michael Cohen, then-executive vice president of the Trump
Organization and special counsel to Trump, recalled hearing ________ ___ _____________
_______.25
Cohen recalled that Trump responded, “oh good, alright,” and ________ ___ _____________
_______.26
Manafort said that shortly after WikiLeaks’s July 22, 2016 release of hacked
documents, he spoke to Trump ________ ___ _____________ _________; Manafort recalled that
Trump responded that Manafort should ________ ___ _____________ _________ keep Trump
updated.27
Deputy campaign manager Rick Gates said that Manafort was getting
pressure about ________ ___ _____________ _________ information and that Manafort
instructed Gates ________ ___ _____________ _________ status updates on upcoming
releases.28
Around the same time, Gates was with Trump on a trip to an airport ________ ___ _____________ _________, and
shortly after the call ended, Trump told Gates that more releases of damaging information would
be coming.29
______ __ _________ ________ were discussed within the
Campaign,30
and in the summer of 2016, the Campaign was planning a
communications strategy based on the possible release of Clinton emails by
WikiLeaks.31




   3.    The Trump Campaign Reacts to Allegations That Russia was Seeking to Aid
Candidate Trump

In the days that followed WikiLeaks’s July 22, 2016 release of hacked DNC emails, the Trump
                                                                                   
                                                                                   
Campaign publicly rejected suggestions that Russia was seeking to aid candidate Trump. On
July 26, 2016, Trump tweeted that it was ”[c]razy” to suggest that Russia was “dealing with
Trump”32
and that “[f]or the record,” he had “ZERO investments in
Russia.”33

   In a press conference the next day, July 27, 2016, Trump characterized “this whole
thing with Russia” as “a total deflection” and stated that it was “far fetched” and
“ridiculous.”34
Trump said that the assertion that Russia had hacked the emails was
unproven, but stated that it would give him “no pause” if Russia had Clinton’s
emails.35
Trump added, “Russia, if you’re listening, I hope you’re able to find the 30,000
emails that are missing. I think you will probably be rewarded mightily by our
press.”36
Trump also said that “there’s nothing that I can think of that I’d rather do than have
Russia friendly as opposed to the way they are right now,” and in response to
a question about whether he would recognize Crimea as Russian territory and
consider lifting sanctions, Trump replied, “We’ll be looking at that. Yeah, we’ll be
looking.”37

   During the press conference, Trump repeated “I have nothing to do with Russia” five
times.38 He
stated that “the closest [he] came to Russia” was that Russians may have purchased a home or condos
from him.39
He said that after he held the Miss Universe pageant in Moscow in 2013
he had been interested in working with Russian companies that “wanted
to put a lot of money into developments in Russia” but “it never worked
out.”40 He
explained, ”[f]rankly, I didn’t want to do it for a couple of different reasons. But we had a major
developer … that wanted to develop property in Moscow and other places. But we decided not to
do it.”41
The Trump Organization, however, had been pursuing a building project in Moscow—the
Trump Tower Moscow project—from approximately September 2015 through June 2016,
and the candidate was regularly updated on developments, including possible trips by
Michael Cohen to Moscow to promote the deal and by Trump himself to finalize
it.42

   Cohen recalled speaking with Trump after the press conference about
Trump’s denial of any business dealings in Russia, which Cohen regarded as
untrue.43
Trump told Cohen that Trump Tower Moscow was not a deal yet and said, “Why mention it if it is
not a deal?”44
According to Cohen, at around this time, in response to Trump’s disavowal
of connections to Russia, campaign advisors had developed a “party
                                                                                   
                                                                                   
line” that Trump had no business with Russia and no connections to
Russia.45

   In addition to denying any connections with Russia, the Trump Campaign reacted to
reports of Russian election interference in aid of the Campaign by seeking to distance itself
from Russian contacts. For example, in August 2016, foreign policy advisor J.D.
Gordon declined an invitation to Russian Ambassador Sergey Kislyak’s residence
because the timing was “not optimal” in view of media reports about Russian
interference.46
On August 19, 2016, Manafort was asked to resign amid media coverage scrutinizing
his ties to a pro-Russian political party in Ukraine and links to Russian
business.47
And when the media published stories about Page’s connections to Russia in
September 2016, Trump Campaign officials terminated Page’s association
with the Campaign and told the press that he had played “no role” in the
Campaign.48

   On October 7, 2016, WikiLeaks released the first set of emails stolen
by a Russian intelligence agency from Clinton Campaign chairman John
Podesta.49
The same day, the federal government announced that “the Russian Government directed the
recent compromises of e-mails from US persons and institutions, including from US political
organizations.”50
The government statement directly linked Russian hacking to the releases on WikiLeaks, with
the goal of interfering with the presidential election, and concluded “that only Russia’s
senior-most officials could have authorized these activities” based on their “scope and
sensitivity.”51

   On October 11, 2016, Podesta stated publicly that the FBI was investigating Russia’s hacking
and said that candidate Trump might have known in advance that the hacked emails were going to
be released.52
Vice Presidential Candidate Mike Pence was asked whether the Trump
Campaign was “in cahoots” with WikiLeaks in releasing damaging
Clinton-related information and responded, “Nothing could be further from the
truth.”53




   4.    After the Election, Trump Continues to Deny Any Contacts or Connections with
Russia or That Russia Aided his Election

On November 8, 2016, Trump was elected President. Two days later, Russian officials told the press
that the Russian government had maintained contacts with Trump’s ”immediate entourage” during
the campaign.54
In response, Hope Hicks, who had been the Trump Campaign spokesperson, said,
                                                                                   
                                                                                   
”We are not aware of any campaign representatives that were in touch with any
foreign entities before yesterday, when Mr. Trump spoke with many world
leaders.”55 Hicks
gave an additional statement denying any contacts between the Campaign and Russia: ”It never
happened. There was no communication between the campaign and any foreign entity during the
campaign.”56

   On December 10, 2016, the press reported that U.S. intelligence agencies had ”concluded that
Russia interfered in last month’s presidential election to boost Donald Trump’s bid for the White
House.”57 Reacting
to the story the next day, President-Elect Trump stated, ”I think it’s ridiculous. I think it’s just another
excuse.”58
He continued that no one really knew who was responsible for the hacking,
suggesting that the intelligence community had ”no idea if it’s Russia
or China or somebody. It could be somebody sitting in a bed some
place.”59
The President-Elect also said that Democrats were ”putting [] out” the story of Russian
interference ”because they suffered one of the greatest defeats in the history of
politics.”60

   On December 18, 2016, Podesta told the press that the election was ”distorted by the Russian
intervention” and questioned whether Trump Campaign officials had been ”in touch with the
Russians.”61
The same day, incoming Chief of Staff Reince Priebus appeared on Fox
News Sunday and declined to say whether the President-Elect accepted
the intelligence community’s determination that Russia intervened in the
election.62
When asked about any contact or coordination between the Campaign and Russia,
Priebus said, ”Even this question is insane. Of course we didn’t interface with the
Russians.”63
Priebus added that ”this whole thing is a spin job” and said, ”the real question is, why the
Democrats … are doing everything they can to delegitimize the outcome of the
election?”64

   On December 29, 2016, the Obama Administration announced that in
response to Russian cyber operations aimed at the U.S. election, it was
imposing sanctions and other measures on several Russian individuals and
entities.65
When first asked about the sanctions, President-Elect Trump said, ”I think we ought to get on with
our lives.”66
He then put out a statement that said ”It’s time for our country to move
on to bigger and better things,” but indicated that he would meet with
intelligence community leaders the following week for a briefing on Russian
interference.67 The briefing
occurred on January 6, 2017.68
                                                                                   
                                                                                   
Following the briefing, the intelligence community released the public version of its
assessment, which concluded with high confidence that Russia had intervened
in the election through a variety of means with the goal of harming Clinton’s
electability.69
The assessment further concluded with high confidence that Putin
and the Russian government had developed a clear preference for
Trump.70

   Several days later, BuzzFeed published unverified allegations compiled by former British
intelligence officer Christopher Steele during the campaign about candidate Trump’s Russia
connections under the headline ”These Reports Allege Trump Has Deep Ties To
Russia.”71
In a press conference the next day, the President-Elect called the release ”an
absolute disgrace” and said, ”I have no dealings with Russia. I have no deals
that could happen in Russia, because we’ve stayed away…. So I have no deals, I
have no loans and I have no dealings. We could make deals in Russia very
easily if we wanted to, I just don’t want to because I think that would be a
conflict.”72

   Several advisors recalled that the President-Elect viewed stories about his
Russian connections, the Russia investigations, and the intelligence community
assessment of Russian interference as a threat to the legitimacy of his electoral
victory.73
Hicks, for example, said that the President-Elect viewed the intelligence community
assessment as his ”Achilles heel” because, even if Russia had no impact on the
election, people would think Russia helped him win, taking away from what he had
accomplished.74
Sean Spicer, the first White House communications director, recalled that the
President thought the Russia story was developed to undermine the legitimacy of his
election.75
Gates said the President viewed the Russia investigation as an attack on the legitimacy of his
win.76
And Priebus recalled that when the intelligence assessment came out, the
President-Elect was concerned people would question the legitimacy of his
win.77




   B.    The President’s Conduct Concerning the Investigation of Michael Flynn



                                                                                   
                                                                                   

Overview


During the presidential transition, incoming National Security Advisor Michael Flynn had
two phone calls with the Russian Ambassador to the United States about the Russian
response to U.S. sanctions imposed because of Russia’s election interference. After the press
reported on Flynn’s contacts with the Russian Ambassador, Flynn lied to incoming
Administration officials by saying he had not discussed sanctions on the calls. The officials
publicly repeated those lies in press interviews. The FBI, which previously was
investigating Flynn for other matters, interviewed him about the calls in the first week
after the inauguration, and Flynn told similar lies to the FBI. On January 26, 2017,
Department of Justice (DOJ) officials notified the White House that Flynn and the Russian
Ambassador had discussed sanctions and that Flynn had been interviewed by the FBI. The
next night, the President had a private dinner with FBI Director James Comey in which he
asked for Comey’s loyalty. On February 13, 2017, the President asked Flynn to resign. The
following day, the President had a one-on-one conversation with Comey in which
he said, ”I hope you can see your way clear to letting this go, to letting Flynn
go.”





Evidence





   1.    Incoming National Security Advisor Flynn Discusses Sanctions on Russia with
Russian Ambassador Sergey Kislyak

Shortly after the election, President-Elect Trump announced he would appoint Michael Flynn as his National
Security Advisor.78
For the next two months, Flynn played an active role on the Presidential Transition
Team (PTT) coordinating policy positions and communicating with foreign
government officials, including Russian Ambassador to the United States Sergey
Kislyak.79

   On December 29, 2016, as noted in Volume II, Section II.A.4, supra, the Obama Administration
announced that it was imposing sanctions and other measures on several Russian individuals and
entities.80
That day, multiple members of the PTT exchanged emails about the sanctions and the
impact they would have on the incoming Administration, and Flynn informed members
                                                                                   
                                                                                   
of the PTT that he would be speaking to the Russian Ambassador later in the
day.81
Flynn, who was in the Dominican Republic at the time, and K.T. McFarland,
who was slated to become the Deputy National Security Advisor and was at the
Mar-a-Lago resort in Florida with the President-Elect and other senior staff, talked by
phone about what, if anything, Flynn should communicate to Kislyak about the
sanctions.82
McFarland had spoken with incoming Administration officials about
the sanctions and Russia’s possible responses and thought she had
mentioned in those conversations that Flynn was scheduled to speak with
Kislyak.83
Based on those conversations, McFarland informed Flynn that incoming
Administration officials at Mar-a-Lago did not want Russia to escalate the
situation.84
At 4:43 p.m. that afternoon, McFarland sent an email to several officials about the
sanctions and informed the group that ”Gen [F]lynn is talking to russian ambassador this
evening.”85

   Approximately one hour later, McFarland met with the President-Elect
and senior officials and briefed them on the sanctions and Russia’s possible
responses.86
Incoming Chief of Staff Reince Priebus recalled that McFarland may have mentioned at
the meeting that the sanctions situation could be ”cooled down” and not
escalated.87
McFarland recalled that at the end of the meeting, someone may have mentioned to
the President-Elect that Flynn was speaking to the Russian Ambassador that
evening.88
McFarland did not recall any response by the
President-Elect.89
Priebus recalled that the President-Elect viewed the sanctions as an attempt
by the Obama Administration to embarrass him by delegitimizing his
election.90

   Immediately after discussing the sanctions with McFarland on
December 29, 2016, Flynn called Kislyak and requested that Russia respond
to the sanctions only in a reciprocal manner, without escalating the
situation.91
After the call, Flynn briefed McFarland on its
substance.92
Flynn told McFarland that the Russian response to the sanctions was not going to
be escalatory because Russia wanted a good relationship with the Trump
Administration.93
On December 30, 2016, Russian President Vladimir Putin announced that Russia would
not take retaliatory measures in response to the sanctions at that time and would instead
                                                                                   
                                                                                   
”plan … further steps to restore Russian–US relations based on the policies of the Trump
Administration.”94
Following that announcement, the President-Elect tweeted,
”Great move on delay (by V. Putin)—I always knew he was very
smart!”95

   On December 31, 2016, Kislyak called Flynn and told him that Flynn’s request had
been received at the highest levels and Russia had chosen not to retaliate in response to the
request.96
Later that day, Flynn told McFarland about this follow-up conversation with Kislyak
and Russia’s decision not to escalate the sanctions situation based on Flynn’s
request.97
McFarland recalled that Flynn thought his phone call had made a
difference.98 Flynn
spoke with other incoming Administration officials that day, but does not recall whether they discussed
the sanctions.99

   Flynn recalled discussing the sanctions issue with incoming Administration official Stephen Bannon
the next day.100
Flynn said that Bannon appeared to know about Flynn’s conversations with Kislyak, and
he and Bannon agreed that they had ”stopped the train on Russia’s response ”to the
sanctions.101
On January 3, 2017, Flynn saw the President-Elect in person and thought they
discussed the Russian reaction to the sanctions, but Flynn did not have a specific
recollection of telling the President-Elect about the substance of his calls with
Kislyak.102

   Members of the intelligence community were surprised by Russia’s decision not to retaliate in response
to the sanctions.103
When analyzing Russia’s response, they became aware of Flynn’s discussion of sanctions with
Kislyak.104
Previously, the FBI had opened an investigation of Flynn based on his relationship with the Russian
government.105
Flynn’s contacts with Kislyak became a key component of that
investigation.106




   2.    President-Elect Trump is Briefed on the Intelligence Community’s Assessment of
Russian Interference in the Election and Congress Opens Election-Interference
Investigations

On January 6, 2017, as noted in Volume II, Section II.A.4, supra, intelligence
officials briefed President-Elect Trump and the incoming Administration on the
intelligence community’s assessment that Russia had interfered in the 2016 presidential
                                                                                   
                                                                                   
election.107
When the briefing concluded, Comey spoke with the President-Elect privately
to brief him on unverified, personally sensitive allegations compiled by
Steele.108
According to a memorandum Comey drafted immediately after their private
discussion, the President-Elect began the meeting by telling Comey he
had conducted himself honorably over the prior year and had a great
reputation.109
The President-Elect stated that he thought highly of Comey, looked
forward to working with him, and hoped that he planned to stay on as FBI
director.110
Comey responded that he intended to continue serving in that
role.111
Comey then briefed the President-Elect on the sensitive material in the Steele
reporting.112
Comey recalled that the President-Elect seemed defensive, so Comey
decided to assure him that the FBI was not investigating him
personally.113
Comey recalled he did not want the President-Elect to think of the conversation as a ”J. Edgar Hoover
move.”114

   On January 10, 2017, the media reported that Comey had briefed the President-Elect on the Steele
reporting,115
and BuzzFeed News published information compiled by Steele online,
stating that the information included ”specific, unverified, and potentially
unverifiable allegations of contact between Trump aides and Russian
operatives.”116
The next day, the President-Elect expressed concern to intelligence community
leaders about the fact that the information had leaked and asked whether
they could make public statements refuting the allegations in the Steele
reports.117

   In the following weeks, three Congressional committees opened investigations to examine
Russia’s interference in the election and whether the Trump Campaign had colluded with
Russia.118
On January 13, 2017, the Senate Select Committee on Intelligence (SSCI) announced that
it would conduct a bipartisan inquiry into Russian interference in the election,
including any ”links between Russia and individuals associated with political
campaigns.”119
On January 25, 2017, the House Permanent Select Committee on Intelligence
(HPSCI) announced that it had been conducting an investigation into
Russian election interference and possible coordination with the political
campaigns.120
And on February 2, 2017, the Senate Judiciary Committee announced
                                                                                   
                                                                                   
that it too would investigate Russian efforts to intervene in the
election.121




   3.    Flynn Makes False Statements About his Communications with Kislyak to
Incoming Administration Officials, the Media, and the FBI

On January 12, 2017, a Washington Post columnist reported that Flynn and
Kislyak communicated on the day the Obama Administration announced the Russia
sanctions.122
The column questioned whether Flynn had said something to ”undercut the U.S. sanctions”
and whether Flynn’s communications had violated the letter or spirit of the Logan
Act.123

   President-Elect Trump called Priebus after the story was published and expressed anger
about it.124
Priebus recalled that the President-Elect asked, ”What the hell is this all
about?”125 Priebus
called Flynn and told him that the President-Elect was angry about the reporting on Flynn’s conversations
with Kislyak.126
Flynn recalled that he felt a lot of pressure because Priebus
had spoken to the ”boss” and said Flynn needed to ”kill the
story.”127 Flynn
directed McFarland to call the Washington Post columnist and inform him that no discussion of sanctions
had occurred.128
McFarland recalled that Flynn said words to the effect of, ”I want to kill the
story.”129
McFarland made the call as Flynn had requested although she knew she was
providing false information, and the Washington Post updated the column to
reflect that a ”Trump official” had denied that Flynn and Kislyak discussed
sanctions.130

   When Priebus and other incoming Administration officials questioned Flynn internally about
the Washington Post column, Flynn maintained that he had not discussed sanctions with
Kislyak.131
Flynn repeated that claim to Vice President-Elect Michael Pence and to incoming press secretary
Sean Spicer.132
In subsequent media interviews in mid-January, Pence, Priebus, and Spicer denied that
Flynn and Kislyak had discussed sanctions, basing those denials on their conversations with
Flynn.133

   The public statements of incoming Administration officials denying that Flynn and Kislyak
had discussed sanctions alarmed senior DOJ officials, who were aware that the statements were
not true.134
                                                                                   
                                                                                   
Those officials were concerned that Flynn had lied to his colleagues—who in turn had
unwittingly misled the American public—creating a compromise situation for Flynn
because the Department of Justice assessed that the Russian government could prove Flynn
lied.135 The
FBI investigative team also believed that Flynn’s calls with Kislyak and subsequent denials about
discussing sanctions raised potential Logan Act issues and were relevant to the FBI’s broader Russia
investigation.136

   On January 20, 2017, President Trump was inaugurated and Flynn was sworn in
as National Security Advisor. On January 23, 2017, Spicer delivered his first
press briefing and stated that he had spoken with Flynn the night before,
who confirmed that the calls with Kislyak were about topics unrelated to
sanctions.137
Spicer’s statements added to the Department of Justice’s concerns that Russia had leverage
over Flynn based on his lies and could use that derogatory information to compromise
him.138

   On January 24, 2017, Flynn agreed to be interviewed by agents from the
FBI.139
During the interview, which took place at the White House, Flynn
falsely stated that he did not ask Kislyak to refrain from escalating the
situation in response to the sanctions on Russia imposed by the Obama
Administration.140
Flynn also falsely stated that he did not remember a follow-up conversation in which Kislyak
stated that Russia had chosen to moderate its response to those sanctions as a result of Flynn’s
request.141




   4.    DOJ Officials Notify the White House of Their Concerns About Flynn

On January 26, 2017, Acting Attorney General Sally Yates contacted White House Counsel
Donald McGahn and informed him that she needed to discuss a sensitive matter with him in
person.142
Later that day, Yates and Mary McCord, a senior national security official at the Department of
Justice, met at the White House with McGahn and White House Counsel’s Office attorney James
Burnham.143
Yates said that the public statements made by the Vice President denying
that Flynn and Kislyak discussed sanctions were not true and put Flynn in a
potentially compromised position because the Russians would know he had
lied.144
Yates disclosed that Flynn had been interviewed by the
FBI.145
She declined to answer a specific question about how Flynn had performed during that
                                                                                   
                                                                                   
interview,146
but she indicated that Flynn’s statements to the FBI were similar to the
statements he had made to Pence and Spicer denying that he had discussed
sanctions.147
McGahn came away from the meeting with the impression that the FBI had not pinned Flynn down
in lies,148
but he asked John Eisenberg, who served as legal advisor to the National Security Council,
to examine potential legal issues raised by Flynn’s FBI interview and his contacts with
Kislyak.149

   That afternoon, McGahn notified the President that Yates had come to the White House to discuss
concerns about Flynn.150
McGahn described what Yates had told him, and the President asked him to repeat it, so he
did.151
McGahn recalled that when he described the FBI interview of Flynn,
he said that Flynn did not disclose having discussed sanctions with
Kislyak, but that there may not have been a clear violation of 18 U.S.C.
§ 1001.152 The
President asked about Section 1001, and McGahn explained the law to him, and also explained the
Logan Act.153
The President instructed McGahn to work with Priebus and Bannon to look
into the matter further and directed that they not discuss it with any other
officials.154
Priebus recalled that the President was angry with Flynn in light of what
Yates had told the White House and said, ”not again, this guy, this
stuff.”155

   That evening, the President dined with several senior advisors
and asked the group what they thought about FBI Director
Comey.156
According to Director of National Intelligence Dan Coats, who was at the dinner, no
one openly advocated terminating Comey but the consensus on him was not
positive.157
Coats told the group that he thought Comey was a good
director.158
Coats encouraged the President to meet Comey face-to-face and spend
time with him before making a decision about whether to retain
him.159




   5.    McGahn has a Follow-Up Meeting About Flynn with Yates; President Trump has
Dinner with FBI Director Comey

                                                                                   
                                                                                   
The next day, January 27, 2017, McGahn and Eisenberg discussed the results of
Eisenberg’s initial legal research into Flynn’s conduct, and specifically whether
Flynn may have violated the Espionage Act, the Logan Act, or 18 U.S.C.
§ 1001.160
Based on his preliminary research, Eisenberg informed McGahn that there
was a possibility that Flynn had violated 18 U.S.C. § 1001 and the Logan
Act.161
Eisenberg noted that the United States had never successfully prosecuted an individual
under the Logan Act and that Flynn could have possible defenses, and told McGahn that
he believed it was unlikely that a prosecutor would pursue a Logan Act charge under the
circumstances.162

   That same morning, McGahn asked Yates to return to the White House to discuss Flynn
again.163
In that second meeting, McGahn expressed doubts that the Department of Justice would
bring a Logan Act prosecution against Flynn, but stated that the White House did not
want to take action that would interfere with an ongoing FBI investigation of
Flynn.164
Yates responded that Department of Justice had notified the White
House so that it could take action in response to the information
provided.165
McGahn ended the meeting by asking Yates for access to the underlying information
the Department of Justice possessed pertaining to Flynn’s discussions with
Kislyak.166

   Also on January 27, the President called FBI Director Comey and invited him to dinner that
evening.167
Priebus recalled that before the dinner, he told the President something like, ”don’t talk about
Russia, whatever you do,” and the President promised he would not talk about Russia at the
dinner.168
McGahn had previously advised the President that he should not communicate directly with
the Department of Justice to avoid the perception or reality of political interference in law
enforcement.169
When Bannon learned about the President’s planned dinner with Comey, he suggested that
he or Priebus also attend, but the President stated that he wanted to dine with Comey
alone.170
Comey said that when he arrived for the dinner that evening, he
was surprised and concerned to see that no one else had been
invited.171

   Comey provided an account of the dinner in a contemporaneous memo, an interview with
this Office, and congressional testimony. According to Comey’s account of the dinner, the
President repeatedly brought up Comey’s future, asking whether he wanted to stay on as FBI
director.172
Because the President had previously said he wanted Comey to stay
                                                                                   
                                                                                   
on as FBI director, Comey interpreted the President’s comments as an
effort to create a patronage relationship by having Comey ask for his
job.173
The President also brought up the Steele reporting that Comey had
raised in the January 6, 2017 briefing and stated that he was thinking
about ordering the FBI to investigate the allegations to prove they were
false.174
Comey responded that the President should think carefully about issuing such an order
because it could create a narrative that the FBI was investigating him personally, which was
incorrect.175
Later in the dinner, the President brought up Flynn and said, ”the guy has serious judgment
issues.”176 Comey
did not comment on Flynn and the President did not acknowledge any FBI interest in or contact
with Flynn.177

   According to Comey’s account, at one point during the dinner the President stated, ”I need loyalty, I
expect loyalty.”178
Comey did not respond and the conversation moved on to other topics, but the President
returned to the subject of Comey’s job at the end of the dinner and repeated, ”I need
loyalty.”179
Comey responded, ”You will always get honesty from
me.”180
The President said, ”That’s what I want, honest
loyalty.”181 Comey said, ”You
will get that from me.”182

   After Comey’s account of the dinner became public, the
President and his advisors disputed that he had asked for Comey’s
loyalty.183
The President also indicated that he had not invited Comey to dinner, telling a reporter
that he thought Comey had ”asked for the dinner” because ”he wanted to stay
on.”184
But substantial evidence corroborates Comey’s account of the dinner
invitation and the request for loyalty. The President’s Daily Diary confirms
that the President ”extend[ed] a dinner invitation” to Comey on January
27.185
With respect to the substance of the dinner conversation, Comey documented the
President’s request for loyalty in a memorandum he began drafting the night of the
dinner;186
senior FBI officials recall that Comey told them about the loyalty request shortly after the dinner
occurred;187
and Comey described the request while under oath in congressional proceedings
and in a subsequent interview with investigators subject to penalties for
lying under 18 U.S.C. § 1001. Comey’s memory of the details of the dinner,
                                                                                   
                                                                                   
including that the President requested loyalty, has remained consistent
throughout.188




   6.    Flynn’s Resignation

On February 2, 2017, Eisenberg reviewed the underlying information relating to Flynn’s calls with
Kislyak.189
Eisenberg recalled that he prepared a memorandum about criminal statutes
that could apply to Flynn’s conduct, but he did not believe the White
House had enough information to make a definitive recommendation to the
President.190
Eisenberg and McGahn discussed that Eisenberg’s review of the underlying information confirmed
his preliminary conclusion that Flynn was unlikely to be prosecuted for violating the Logan
Act.191
Because White House officials were uncertain what Flynn had told the FBI, however,
they could not assess his exposure to prosecution for violating 18 U.S.C.
§ 1001.192

   The week of February 6, Flynn had a one-on-one conversation with the President
in the Oval Office about the negative media coverage of his contacts with
Kislyak.193
Flynn recalled that the President was upset and asked him for information on the
conversations.194
Flynn listed the specific dates on which he remembered speaking
with Kislyak, but the President corrected one of the dates he
listed.195 The
President asked Flynn what he and Kislyak discussed and Flynn responded that he might have talked
about sanctions.196

   On February 9, 2017, the Washington Post reported that Flynn
discussed sanctions with Kislyak the month before the President took
office.197
After the publication of that story, Vice President Pence learned of the Department
of Justice’s notification to the White House about the content of Flynn’s
calls.198 He and
other advisors then sought access to and reviewed the underlying information about Flynn’s contacts
with Kislyak.199
FBI Deputy Director Andrew McCabe, who provided the White House
officials access to the information and was present when they reviewed it,
recalled the officials asking him whether Flynn’s conduct violated the Logan
Act.200
McCabe responded that he did not know, but the FBI was investigating the matter because it was a
                                                                                   
                                                                                   
possibility.201
Based on the evidence of Flynn’s contacts with Kislyak, McGahn and Priebus
concluded that Flynn could not have forgotten the details of the discussions
of sanctions and had instead been lying about what he discussed with
Kislyak.202 Flynn had
also told White House officials that the FBI had told him that the FBI was closing out its investigation of
him,203 but Eisenberg
did not believe him.204
After reviewing the materials and speaking with Flynn, McGahn and Priebus concluded
that Flynn should be terminated and recommended that course of action to the
President.205

   That weekend, Flynn accompanied the President to
Mar-a-Lago.206
Flynn recalled that on February 12, 2017, on the return flight to D.C. on
Air Force One, the President asked him whether he had lied to the Vice
President.207
Flynn responded that he may have forgotten details of his calls, but he did not think he
lied.208
The President responded, ”Okay. That’s fine. I got
it.”209

   On February 13, 2017, Priebus told Flynn he had to
resign.210
Flynn said he wanted to say goodbye to the President, so Priebus brought him to the Oval
Office.211
Priebus recalled that the President hugged Flynn, shook his hand, and said,
”We’ll give you a good recommendation. You’re a good guy. We’ll take care of
you.”212

   Talking points on the resignation prepared by the White House Counsel’s
Office and distributed to the White House communications team stated that
McGahn had advised the President that Flynn was unlikely to be prosecuted,
and the President had determined that the issue with Flynn was one of
trust.213
Spicer told the press the next day that Flynn was forced to resign ”not based on legal issue,
but based on a trust issue, [where] a level of trust between the President and
General Flynn had eroded to the point where [the President] felt he had to make a
change.”214




   7.    The President Discusses Flynn with FBI Director Comey

On February 14, 2017, the day after Flynn’s resignation, the President
                                                                                   
                                                                                   
had lunch at the White House with New Jersey Governor Chris
Christie.215 According
to Christie, at one point during the lunch the President said, ”Now that we fired Flynn, the Russia thing is
over.”216 Christie laughed
and responded, ”No way.”217
He said, ”this Russia thing is far from over” and ”[w]e’ll be here on Valentine’s Day 2018 talking about
this.”218 The
President said, ”[w]hat do you mean? Flynn met with the Russians. That was the problem. I fired Flynn.
It’s over.”219
Christie recalled responding that based on his experience both as a prosecutor
and as someone who had been investigated, firing Flynn would not end the
investigation.220
Christie said there was no way to make an investigation shorter, but a lot of ways to make it
longer.221
The President asked Christie what he meant, and Christie told the
President not to talk about the investigation even if he was frustrated at
times.222 Christie
also told the President that he would never be able to get rid of Flynn, ”like gum on the bottom of
your shoe.”223

   Towards the end of the lunch, the President brought up Comey and asked if Christie was still friendly
with him.224 Christie
said he was.225 The
President told Christie to call Comey and tell him that the President ”really like[s] him. Tell him he’s part
of the team.”226
At the end of the lunch, the President repeated his request that Christie reach out to
Comey.227
Christie had no intention of complying with the President’s request that he contact
Comey.228
He thought the President’s request was ”nonsensical” and Christie did not
want to put Comey in the position of having to receive such a phone
call.229
Christie thought it would have been uncomfortable to pass on that
message.230

   At 4 p.m. that afternoon, the President met with Comey, Sessions, and other officials for a homeland
security briefing.231
At the end of the briefing, the President dismissed the other attendees and stated that he wanted to speak
to Comey alone.232
Sessions and senior advisor to the President Jared Kushner remained in the Oval Office as other
participants left, but the President excused them, repeating that he wanted to speak only with
Comey.233 At
some point after others had left the Oval Office, Priebus opened the door, but the President sent
him away.234
                                                                                   
                                                                                   

   According to Comey’s account of the meeting, once they were alone, the
President began the conversation by saying, ”I want to talk about Mike
Flynn.”235
The President stated that Flynn had not done anything wrong in speaking
with the Russians, but had to be terminated because he had misled the Vice
President.236
The conversation turned to the topic of leaks of classified information, but the
President returned to Flynn, saying ”he is a good guy and has been through a
lot.”237
The President stated, ”I hope you can see your way clear to letting
this go, to letting Flynn go. He is a good guy. I hope you can let this
go.”238
Comey agreed that Flynn ”is a good guy,” but did not commit to ending the investigation of
Flynn.239
Comey testified under oath that he took the President’s statement ”as a direction”
because of the President’s position and the circumstances of the one-on-one
meeting.240

   Shortly after meeting with the President, Comey began drafting a memorandum documenting their
conversation.241
Comey also met with his senior leadership team to discuss the President’s request,
and they agreed not to inform FBI officials working on the Flynn case of
the President’s statements so the officials would not be influenced by the
request.242 Comey
also asked for a meeting with Sessions and requested that Sessions not leave Comey alone with the
President again.243




   8.    The Media Raises Questions About the President’s Delay in Terminating
Flynn

After Flynn was forced to resign, the press raised questions about why the President waited
more than two weeks after the DOJ notification to remove Flynn and whether
the President had known about Flynn’s contacts with Kislyak before the DOJ
notification.244
The press also continued to raise questions about connections between Russia and the President’s
campaign.245
On February 15, 2017, the President told reporters, ”General Flynn is
a wonderful man. I think he’s been treated very, very unfairly by the
media.”246
On February 16, 2017, the President held a press conference and said that he
removed Flynn because Flynn ”didn’t tell the Vice President of the United States
                                                                                   
                                                                                   
the facts, and then he didn’t remember. And that just wasn’t acceptable to
me.”247
The President said he did not direct Flynn to discuss sanctions with Kislyak, but ”it certainly
would have been okay with me if he did. I would have directed him to do it if I thought he
wasn’t doing it. I didn’t direct him, but I would have directed him because that’s his
job.”248
In listing the reasons for terminating Flynn, the President did not say that Flynn had lied
to him.249
The President also denied having any connection to Russia, stating, ”I have
nothing to do with Russia. I told you, I have no deals there. I have no
anything.”250 The
President also said he ”had nothing to do with” WikiLeaks’s publication of information hacked from the
Clinton campaign.251




   9.    The President Attempts to Have K.T. McFarland Create a Witness Statement
Denying that he Directed Flynn’s Discussions with Kislyak

On February 22, 2017, Priebus and Bannon told McFarland that the President
wanted her to resign as Deputy National Security Advisor, but they
suggested to her that the Administration could make her the ambassador to
Singapore.252
The next day, the President asked Priebus to have McFarland draft an internal email that
would confirm that the President did not direct Flynn to call the Russian Ambassador about
sanctions.253 Priebus
said he told the President he would only direct McFarland to write such letter if she were comfortable
with it.254
Priebus called McFarland into his office to convey the President’s request that
she memorialize in writing that the President did not direct Flynn to talk to
Kislyak.255
McFarland told Priebus she did not know whether the President had directed
Flynn to talk to Kislyak about sanctions, and she declined to say yes or no to the
request.256
Priebus understood that McFarland was not comfortable with the President’s request,
and he recommended that she talk to attorneys in the White House Counsel’s
Office.257

   McFarland  then  reached  out  to
Eisenberg.258
McFarland told him that she had been fired from her job as Deputy National Security Advisor
and offered the ambassadorship in Singapore but that the President and Priebus wanted a
letter from her denying that the President directed Flynn to discuss sanctions with
                                                                                   
                                                                                   
Kislyak.259
Eisenberg advised McFarland not to write the requested
letter.260
As documented by McFarland in a contemporaneous ”Memorandum for the Record”
that she wrote because she was concerned by the President’s request: ”Eisenberg
… thought the requested email and letter would be a bad idea—from my side
because the email would be awkward. Why would I be emailing Priebus to make
a statement for the record? But it would also be a bad idea for the President
because it looked as if my ambassadorial appointment was in some way a quid pro
quo.”261
Later that evening, Priebus stopped by McFarland’s office and
told her not to write the email and to forget he even mentioned
it.262

   Around the same time, the President asked Priebus to reach
out to Flynn and let him know that the President still cared about
him.263
Priebus called Flynn and said that he was checking in and that Flynn was an American
hero.264
Priebus thought the President did not want Flynn saying bad things about
him.265

   On March 31, 2017, following news that Flynn had offered to testify
before the FBI and congressional investigators in exchange for immunity,
the President tweeted, ”Mike Flynn should ask for immunity in that this
is a witch hunt (excuse for big election loss), by media & Dems, of historic
proportion!”266
In late March or early April, the President asked McFarland to pass a message
to Flynn telling him the President felt bad for him and that he should stay
strong.267





Analysis


   In analyzing the President’s conduct related to the Flynn investigation, the following
evidence is relevant to the elements of obstruction of justice:

   Obstructive act. According to Comey’s account of his February 14, 2017 meeting in the
Oval Office, the President told him, ”I hope you can see your way clear to letting
this go, to letting Flynn go. … I hope you can let this go.” In analyzing whether
these statements constitute an obstructive act, a threshold question is whether
Comey’s account of the interaction is accurate, and, if so, whether the President’s
                                                                                   
                                                                                   
statements had the tendency to impede the administration of justice by shutting
down an inquiry that could result in a grand jury investigation and a criminal
charge.

   After Comey’s account of the President’s request to ”let[] Flynn go” became public, the
President publicly disputed several aspects of the story. The President told the New York
Times that he did not ”shoo other people out of the room” when he talked to
Comey and that he did not remember having a one-on-one conversation with
Comey.268
The President also publicly denied that he had asked Comey to ”let[] Flynn
go” or otherwise communicated that Comey should drop the investigation of
Flynn.269 In
private, the President denied aspects of Comey’s account to White House advisors, but acknowledged
to Priebus that he brought Flynn up in the meeting with Comey and stated that Flynn was a good
guy.270
Despite those denials, substantial evidence corroborates Comey’s account.

   First, Comey wrote a detailed memorandum of his encounter with the President on the same
day it occurred. Comey also told senior FBI officials about the meeting with the President that
day, and their recollections of what Comey told them at the time are consistent with Comey’s
account.271

   Second, Comey provided testimony about the President’s request that he ”let[] Flynn
go” under oath in congressional proceedings and in interviews with federal investigators
subject to penalties for lying under 18 U.S.C. § 1001. Comey’s recollections of the
encounter have remained consistent over time.

   Third, the objective, corroborated circumstances of how the one-on-one meeting
came to occur support Comey’s description of the event. Comey recalled that the
President cleared the room to speak with Comey alone after a homeland security
briefing in the Oval Office, that Kushner and Sessions lingered and had to be
shooed out by the President, and that Priebus briefly opened the door during the
meeting, prompting the President to wave him away. While the President has
publicly denied those details, other Administration officials who were present have
confirmed Comey’s account of how he ended up in a one-on-one meeting with the
President.272
And the President acknowledged to Priebus and McGahn that he in fact spoke to Comey
about Flynn in their one-on-one meeting.

   Fourth, the President’s decision to clear the room and, in particular, to exclude the
Attorney General from the meeting signals that the President wanted to be alone with
Comey, which is consistent with the delivery of a message of the type that Comey recalls,
rather than a more innocuous conversation that could have occurred in the presence of the
Attorney General.

   Finally, Comey’s reaction to the President’s statements is consistent with the President
having asked him to ”let[] Flynn go.” Comey met with the FBI leadership team, which
agreed to keep the President’s statements closely held and not to inform the team working
                                                                                   
                                                                                   
on the Flynn investigation so that they would not be influenced by the President’s request.
Comey also promptly met with the Attorney General to ask him not to be left
alone with the President again, an account verified by Sessions, FBI Chief of Staff
James Rybicki, and Jody Hunt, who was then the Attorney General’s chief of
staff.

   A second question is whether the President’s statements, which were not phrased as a
direct order to Comey, could impede or interfere with the FBI’s investigation of Flynn.
While the President said he ”hope[d]” Comey could ”let[] Flynn go,” rather than
affirmatively directing him to do so, the circumstances of the conversation show that the
President was asking Comey to close the FBI’s investigation into Flynn. First, the
President arranged the meeting with Comey so that they would be alone and purposely
excluded the Attorney General, which suggests that the President meant to make a
request to Comey that he did not want anyone else to hear. Second, because the
President is the head of the Executive Branch, when he says that he ”hopes” a
subordinate will do something, it is reasonable to expect that the subordinate will
do what the President wants. Indeed, the President repeated a version of ”let
this go” three times, and Comey testified that he understood the President’s
statements as a directive, which is corroborated by the way Comey reacted at the
time.

   Nexus to a proceeding. To establish a nexus to a proceeding, it would be necessary
to show that the President could reasonably foresee and actually contemplated
that the investigation of Flynn was likely to lead to a grand jury investigation or
prosecution.

   At the time of the President’s one-on-one meeting with Comey, no grand jury
subpoenas had been issued as part of the FBI’s investigation into Flynn. But
Flynn’s lies to the FBI violated federal criminal law, ________ ___ _____________ _________, and
resulted in Flynn’s prosecution for violating 18 U.S.C. § 1001. By the time the
President spoke to Comey about Flynn, DOJ officials had informed McGahn, who
informed the President, that Flynn’s statements to senior White House officials
about his contacts with Kislyak were not true and that Flynn had told the same
version of events to the FBI. McGahn also informed the President that Flynn’s
conduct could violate 18 U.S.C. § 1001. After the Vice President and senior
White House officials reviewed the underlying information about Flynn’s calls
on February 10, 2017, they believed that Flynn could not have forgotten his
conversations with Kislyak and concluded that he had been lying. In addition,
the President’s instruction to the FBI Director to ”let[] Flynn go” suggests his
awareness that Flynn could face criminal exposure for his conduct and was at risk of
prosecution.

   Intent. As part of our investigation, we examined whether the President had a personal
stake in the outcome of an investigation into Flynn—for example, whether the President
was aware of Flynn’s communications with Kislyak close in time to when they occurred,
such that the President knew that Flynn had lied to senior White House officials and that
                                                                                   
                                                                                   
those lies had been passed on to the public. Some evidence suggests that the
President knew about the existence and content of Flynn’s calls when they occurred,
but the evidence is inconclusive and could not be relied upon to establish the
President’s knowledge. In advance of Flynn’s initial call with Kislyak, the President
attended a meeting where the sanctions were discussed and an advisor may have
mentioned that Flynn was scheduled to talk to Kislyak. Flynn told McFarland
about the substance of his calls with Kislyak and said they may have made a
difference in Russia’s response, and Flynn recalled talking to Bannon in early January
2017 about how they had successfully ”stopped the train on Russia’s response”
to the sanctions. It would have been reasonable for Flynn to have wanted the
President to know of his communications with Kislyak because Kislyak told Flynn
his request had been received at the highest levels in Russia and that Russia
had chosen not to retaliate in response to the request, and the President was
pleased by the Russian response, calling it a ”[g]reat move.” And the President
never said publicly or internally that Flynn had lied to him about the calls with
Kislyak.

   But McFarland did not recall providing the President-Elect with Flynn’s read-out of his
calls with Kislyak, and Flynn does not have a specific recollection of telling the
President-Elect directly about the calls. Bannon also said he did not recall hearing about
the calls from Flynn. And in February 2017, the President asked Flynn what was discussed
on the calls and whether he had lied to the Vice President, suggesting that he did not
already know. Our investigation accordingly did not produce evidence that established that
the President knew about Flynn’s discussions of sanctions before the Department of Justice
notified the White House of those discussions in late January 2017. The evidence also does
not establish that Flynn otherwise possessed information damaging to the President that
would give the President a personal incentive to end the FBI’s inquiry into Flynn’s
conduct.

   Evidence does establish that the President connected the Flynn investigation to the
FBI’s broader Russia investigation and that he believed, as he told Christie, that
terminating Flynn would end ”the whole Russia thing.” Flynn’s firing occurred
at a time when the media and Congress were raising questions about Russia’s
interference in the election and whether members of the President’s campaign
had colluded with Russia. Multiple witnesses recalled that the President viewed
the Russia investigations as a challenge to the legitimacy of his election. The
President paid careful attention to negative coverage of Flynn and reacted with
annoyance and anger when the story broke disclosing that Flynn had discussed
sanctions with Kislyak. Just hours before meeting one-on-one with Comey, the
President told Christie that firing Flynn would put an end to the Russia inquiries.
And after Christie pushed back, telling the President that firing Flynn would
not end the Russia investigation, the President asked Christie to reach out to
Comey and convey that the President liked him and he was part of ”the team.”
That afternoon, the President cleared the room and asked Comey to ”let[] Flynn
                                                                                   
                                                                                   
go.”

   We also sought evidence relevant to assessing whether the President’s direction to
Comey was motivated by sympathy towards Flynn. In public statements the
President repeatedly described Flynn as a good person who had been harmed by the
Russia investigation, and the President directed advisors to reach out to Flynn to
tell him the President ”care[d]” about him and felt bad for him. At the same
time, multiple senior advisors, including Bannon, Priebus, and Hicks, said that
the President had become unhappy with Flynn well before Flynn was forced to
resign and that the President was frequently irritated with Flynn. Priebus said he
believed the President’s initial reluctance to fire Flynn stemmed not from personal
regard, but from concern about the negative press that would be generated by
firing the National Security Advisor so early in the Administration. And Priebus
indicated that the President’s post-firing expressions of support for Flynn were
motivated by the President’s desire to keep Flynn from saying negative things about
him.

   The way in which the President communicated the request to Comey also is relevant to
understanding the President’s intent. When the President first learned about the FBI
investigation into Flynn, he told McGahn, Bannon, and Priebus not to discuss the matter
with anyone else in the White House. The next day, the President invited Comey for a
one-on-one dinner against the advice of an aide who recommended that other White House
officials also attend. At the dinner, the President asked Comey for ”loyalty” and, at a
different point in the conversation, mentioned that Flynn had judgment issues. When the
President met with Comey the day after Flynn’s termination—shortly after being told by
Christie that firing Flynn would not end the Russia investigation—the President
cleared the room, even excluding the Attorney General, so that he could again
speak to Comey alone. The President’s decision to meet one-on-one with Comey
contravened the advice of the White House Counsel that the President should not
communicate directly with the Department of Justice to avoid any appearance of
interfering in law enforcement activities. And the President later denied that he
cleared the room and asked Comey to ”let[] Flynn go”—a denial that would have
been unnecessary if he believed his request was a proper exercise of prosecutorial
discretion.

   Finally, the President’s effort to have McFarland write an internal email denying that
the President had directed Flynn to discuss sanctions with Kislyak highlights the
President’s concern about being associated with Flynn’s conduct. The evidence does not
establish that the President was trying to have McFarland lie. The President’s
request, however, was sufficiently irregular that McFarland—who did not know
the full extent of Flynn’s communications with the President and thus could
not make the representation the President wanted—felt the need to draft an
internal memorandum documenting the President’s request, and Eisenberg was
concerned that the request would look like a quid pro quo in exchange for an
ambassadorship.
                                                                                   
                                                                                   




   C.    The President’s Reaction to Public Confirmation of the FBI’s Russia
Investigation




Overview


In early March 2017, the President learned that Sessions was considering recusing from the
Russia investigation and tried to prevent the recusal. After Sessions announced his recusal
on March 2, the President expressed anger at Sessions for the decision and then privately
asked Sessions to ”unrecuse.” On March 20, 2017, Comey publicly disclosed the
existence of the FBI’s Russia investigation. In the days that followed, the President
contacted Comey and other intelligence agency leaders and asked them to push
back publicly on the suggestion that the President had any connection to the
Russian election-interference effort in order to ”lift the cloud” of the ongoing
investigation.





Evidence





   1.    Attorney General Sessions Recuses From the Russia Investigation

In late February 2017, the Department of Justice began an internal analysis of whether
Sessions should recuse from the Russia investigation based on his role in the 2016 Trump
Campaign.273
On March 1, 2017, the press reported that, in his January confirmation hearing to become
Attorney General, Senator Sessions had not disclosed two meetings he had with Russian
Ambassador Kislyak before the presidential election, leading to congressional calls for Sessions
to recuse or for a special counsel to investigate Russia’s interference in the presidential
election.274
                                                                                   
                                                                                   

   Also on March 1, the President called Comey and said he wanted to check in and see how Comey
was doing.275
According to an email Comey sent to his chief of staff after the call, the President ”talked
about Sessions a bit,” said that he had heard Comey was ”doing great,” and said
that he hoped Comey would come by to say hello when he was at the White
House.276
Comey interpreted the call as an effort by the President to ”pull [him] in,” but he did not perceive
the call as an attempt by the President to find out what Comey was doing with the Flynn
investigation.277

   The next morning, the President called McGahn and urged him
to contact Sessions to tell him not to recuse himself from the Russia
investigation.278
McGahn understood the President to be concerned that a recusal would make
Sessions look guilty for omitting details in his confirmation hearing; leave the
President unprotected from an investigation that could hobble the presidency
and derail his policy objectives; and detract from favorable press coverage of
a Presidential Address to Congress the President had delivered earlier in the
week.279
McGahn reached out to Sessions and reported that the President was not happy about the possibility
of recusal.280
Sessions replied that he intended to follow the rules on
recusal.281
McGahn reported back to the President about the call with Sessions,
and the President reiterated that he did not want Sessions to
recuse.282
Throughout the day, McGahn continued trying on behalf of the President to avert
Sessions’s recusal by speaking to Sessions’s personal counsel, Sessions’s chief of staff, and
Senate Majority Leader Mitch McConnell, and by contacting Sessions himself two more
times.283
Sessions recalled that other White House advisors also called him that day to argue against his
recusal.284

   That afternoon, Sessions announced his decision to recuse ”from any existing or future
investigations of any matters related in any way to the campaigns for President of the United
States.”285
Sessions believed the decision to recuse was not a close call, given the applicable language
in the Code of Federal Regulations (CFR), which Sessions considered to be clear and
decisive.286
Sessions thought that any argument that the CFR did not apply to him was ”very
thin.”287
Sessions got the impression, based on calls he received from White House officials, that the
President was very upset with him and did not think he had done his duty as Attorney
General.288
                                                                                   
                                                                                   

   Shortly after Sessions announced his recusal, the White House
Counsel’s Office directed that Sessions should not be contacted about the
matter.289
Internal White House Counsel’s Office notes from March 2, 2017, state
”No contact w/ Sessions” and ”No comms/Serious concerns about
obstruction.”290

   On March 3, the day after Sessions’s recusal, McGahn was called into the Oval
Office.291
Other advisors were there, including Priebus and
Bannon.292
The President opened the conversation by saying, ”I don’t have a
lawyer.”293
The President expressed anger at McGahn about the recusal
and brought up Roy Cohn, stating that he wished Cohn was his
attorney.294
McGahn interpreted this comment as directed at him, suggesting
that Cohn would fight for the President whereas McGahn would
not.295
The President wanted McGahn to talk to Sessions about the recusal, but McGahn told
the President that DOJ ethics officials had weighed in on Sessions’s decision to
recuse.296
The President then brought up former Attorneys General Robert
Kennedy and Eric Holder and said that they had protected their
presidents.297
The President also pushed back on the DOJ contacts policy, and said
words to the effect of, ”You’re telling me that Bobby and Jack didn’t
talk about investigations? Or Obama didn’t tell Eric Holder who to
investigate?”298
Bannon recalled that the President was as mad as Bannon had ever
seen him and that he screamed at McGahn about how weak Sessions
was.299
Bannon recalled telling the President that Sessions’s recusal was not a surprise and
that before the inauguration they had discussed that Sessions would have to
recuse from campaign-related investigations because of his work on the Trump
Campaign.300

   That weekend, Sessions and McGahn flew to Mar-a-Lago to meet with the
President.301
Sessions recalled that the President pulled him aside to speak to him
alone and suggested that Sessions should ”unrecuse” from the Russia
investigation.302
The President contrasted Sessions with Attorneys General Holder and Kennedy,
who had developed a strategy to help their presidents where Sessions had
                                                                                   
                                                                                   
not.303
Sessions said he had the impression that the President feared that the investigation could spin out
of control and disrupt his ability to govern, which Sessions could have helped avert if he were still
overseeing it.304

   On March 5, 2017, the White House Counsel’s Office was informed that the FBI was asking for
transition-period records relating to Flynn—indicating that the FBI was still actively investigating
him.305
On March 6, the President told advisors he wanted to call the Acting Attorney General to
find out whether the White House or the President was being investigated, although it is
not clear whether the President knew at that time of the FBI’s recent request concerning
Flynn.306




   2.    FBI Director Comey Publicly Confirms the Existence of the Russia Investigation in
Testimony Before HPSCI

On March 9, 2017, Comey briefed the ”Gang of Eight” congressional leaders about the FBI’s
investigation of Russian interference, including an identification of the principal U.S. subjects of the
investigation.307
Although it is unclear whether the President knew of that briefing at the time, notes taken
by Annie Donaldson, then McGahn’s chief of staff, on March 12, 2017, state, ”POTUS in
panic/chaos … Need binders to put in front of POTUS. (1) All things related to
Russia.”308
The week after Comey’s briefing, the White House Counsel’s Office was
in contact with SSCI Chairman Senator Richard Burr about the Russia
investigations and appears to have received information about the status of the FBI
investigation.309

   On March 20, 2017, Comey was scheduled to testify before
HPSCI.310
In advance of Comey’s testimony, congressional officials made clear
that they wanted Comey to provide information about the ongoing FBI
investigation.311
Dana Boente, who at that time was the Acting Attorney General for the
Russia investigation, authorized Comey to confirm the existence of the
Russia investigation and agreed that Comey should decline to comment on
whether any particular individuals, including the President, were being
investigated.312

   In his opening remarks at the HPSCI hearing, which were drafted in consultation with
the Department of Justice, Comey stated that he had ”been authorized by the Department
of Justice to confirm that the FBI, as part of [its] counterintelligence mission, is
investigating the Russian government’s efforts to interfere in the 2016 presidential election
                                                                                   
                                                                                   
and that includes investigating the nature of any links between individuals associated with
the Trump campaign and the Russian government and whether there was any
coordination between the campaign and Russia’s efforts. As with any counterintelligence
investigation, this will also include an assessment of whether any crimes were
committed.”313
Comey added that he would not comment further on what the FBI was ”doing and whose
conduct[it] [was] examining” because the investigation was ongoing and classified—but he
observed that he had ”taken the extraordinary step in consultation with the Department of
Justice of briefing this Congress’s leaders … in a classified setting in detail about the
investigation.”314
Comey was specifically asked whether President Trump was
”under investigation during the campaign” or ”under investigation
now.”315
Comey declined to answer, stating, ”Please don’t over interpret what I’ve said as—as the
chair and ranking know, we have briefed him in great detail on the subjects of the
investigation and what we’re doing, but I’m not gonna answer about anybody in this
forum.”316
Comey was also asked whether the FBI was investigating the
information contained in the Steele reporting, and he declined to
answer.317

   According to McGahn and Donaldson, the President had expressed frustration
with Comey before his March 20 testimony, and the testimony made matters
worse.318
The President had previously criticized Comey for too frequently making
headlines and for not attending intelligence briefings at the White House,
and the President suspected Comey of leaking certain information to the
media.319
McGahn said the President thought Comey was acting like ”his own branch of
government.”320

   Press reports following Comey’s March 20 testimony suggested that the
FBI was investigating the President, contrary to what Comey had told
the President at the end of the January 6, 2017 intelligence assessment
briefing.321
McGahn, Donaldson, and senior advisor Stephen Miller recalled that the
President was upset with Comey’s testimony and the press coverage
that followed because of the suggestion that the President was under
investigation.322
Notes from the White House Counsel’s Office dated March 21,
2017, indicate that the President was ”beside himself” over Comey’s
testimony.323
The President called McGahn repeatedly that day to ask him to intervene with the Department
of Justice, and, according to the notes, the President was ”getting hotter and hotter, get
                                                                                   
                                                                                   
rid?”324
Officials in the White House Counsel’s Office became so concerned that
the President would fire Comey that they began drafting a memorandum
that examined whether the President needed cause to terminate the FBI
director.325

   At the President’s urging, McGahn contacted Boente several times
on March 21, 2017, to seek Boente’s assistance in having Comey or the
Department of Justice correct the misperception that the President was under
investigation.326
Boente did not specifically recall the conversations, although he did remember
one conversation with McGahn around this time where McGahn asked if
there was a way to speed up or end the Russia investigation as quickly as
possible.327
Boente said McGahn told him the President was under a cloud and it made it hard for him to
govern.328
Boente recalled telling McGahn that there was no good way to shorten the
investigation and attempting to do so could erode confidence in the investigation’s
conclusions.329
Boente said McGahn agreed and dropped the
issue.330
The President also sought to speak with Boente directly, but McGahn told the President
that Boente did not want to talk to the President about the request to intervene with
Comey.331
McGahn recalled Boente telling him in calls that day that he did not think it was sustainable for
Comey to stay on as FBI director for the next four years, which McGahn said he conveyed to the
President.332
Boente did not recall discussing with McGahn or anyone else the idea that Comey should not continue
as FBI director.333




   3.    The President Asks Intelligence Community Leaders to Make Public Statements
that he had No Connection to Russia

In the weeks following Comey’s March 20, 2017 testimony, the President repeatedly asked
intelligence community officials to push back publicly on any suggestion that the President
had a connection to the Russian election-interference effort.

   On March 22, 2017, the President asked Director of National Intelligence Daniel Coats and
CIA Director Michael Pompeo to stay behind in the Oval Office after a Presidential Daily
Briefing.334
According to Coats, the President asked them whether they could say publicly that no link existed between
him and Russia.335
                                                                                   
                                                                                   
Coats responded that the Office of the Director of National Intelligence (ODNI) has nothing to
do with investigations and it was not his role to make a public statement on the Russia
investigation.336
Pompeo had no recollection of being asked to stay behind after the March
22 briefing, but he recalled that the President regularly urged officials
to get the word out that he had not done anything wrong related to
Russia.337

   Coats told this Office that the President never asked him to speak to Comey about the FBI
investigation.338
Some ODNI staffers, however, had a different recollection of how Coats described
the meeting immediately after it occurred. According to senior ODNI official
Michael Dempsey, Coats said after the meeting that the President had brought up
the Russia investigation and asked him to contact Comey to see if there was
a way to get past the investigation, get it over with, end it, or words to that
effect.339
Dempsey said that Coats described the President’s comments as falling ”somewhere between
musing about hating the investigation” and wanting Coats to ”do something to stop
it.”340
Dempsey said Coats made it clear that he would not get involved with an ongoing FBI
investigation.341
Edward Gistaro, another ODNI official, recalled that right after Coats’s meeting with the
President, on the walk from the Oval Office back to the Eisenhower Executive Office Building,
Coats said that the President had kept him behind to ask him what he could do to ”help with the
investigation.”342
Another ODNI staffer who had been waiting for Coats outside the Oval Office talked to
Gistaro a few minutes later and recalled Gistaro reporting that Coats was upset because the
President had asked him to contact Comey to convince him there was nothing to the Russia
investigation.343

   On Saturday, March 25, 2017, three days after the meeting in the Oval Office, the
President called Coats and again complained about the Russia investigations,
saying words to the effect of, ”I can’t do anything with Russia, there’s things
I’d like to do with Russia, with trade, with ISIS, they’re all over me with
this.”344 Coats told
the President that the investigations were going to go on and the best thing to do was to let them run
their course.345
Coats later testified in a congressional hearing that he had ”never
felt pressure to intervene or interfere in any way and shape—with
shaping intelligence in a political way, or in relationship … to an ongoing
investigation.”346

   On March 26, 2017, the day after the President called Coats, the President called NSA Director Admiral
Michael Rogers.347
The President expressed frustration with the Russia investigation, saying that it made relations with the
                                                                                   
                                                                                   
Russians difficult.348
The President told Rogers ”the thing with the Russians [wa]s messing up” his ability to get things done
with Russia.349
The President also said that the news stories linking him with Russia
were not true and asked Rogers if he could do anything to refute the
stories.350
Deputy Director of the NSA Richard Ledgett, who was present for the call, said
it was the most unusual thing he had experienced in 40 years of government
service.351 After
the call concluded, Ledgett prepared a memorandum that he and Rogers both signed documenting
the content of the conversation and the President’s request, and they placed the memorandum in
a safe.352
But Rogers did not perceive the President’s request to be an order, and
the President did not ask Rogers to push back on the Russia investigation
itself.353
Rogers later testified in a congressional hearing that as NSA Director he had
”never been directed to do anything [he] believe[d] to be illegal, immoral,
unethical or inappropriate” and did ”not recall ever feeling pressured to do
so.”354

   In addition to the specific comments made to Coats, Pompeo, and Rogers, the President
spoke on other occasions in the presence of intelligence community officials about the
Russia investigation and stated that it interfered with his ability to conduct foreign
relations.355
On at least two occasions, the President began Presidential Daily Briefings by stating that
there was no collusion with Russia and he hoped press statement to that effect could be
issued.356
Pompeo recalled that the President vented about the investigation on multiple occasions,
complaining that there was no evidence against him and that nobody would publicly defend
him.357
Rogers recalled a private conversation with the President in which he ”vent[ed]” about the
investigation, said he had done nothing wrong, and said something like the ”Russia thing has got to
go away.”358
Coats recalled the President bringing up the Russia investigation several times, and Coats said
he finally told the President that Coats’s job was to provide intelligence and not get involved in
investigations.359




   4.    The President Asks Comey to ”Lift the Cloud” Created by the Russia
Investigation

On the morning of March 30, 2017, the President reached out to Comey directly about the Russia
                                                                                   
                                                                                   
investigation.360
According to Comey’s contemporaneous record of the conversation, the President said ”he
was trying to run the country and the cloud of this Russia business was making that
difficult.”361
The President asked Comey what could be done to ”lift the
cloud.”362
Comey explained ”that we were running it down as quickly as possible and that there would be great
benefit, if we didn’t find anything, to our Good Housekeeping seal of approval, but we had to do our
work.”363 Comey also
told the President that congressional leaders were aware that the FBI was not investigating the President
personally.364
The President said several times, ”We need to get that fact
out.”365
The President commented that if there was ”some satellite” (which Comey took to
mean an associate of the President’s or the campaign) that did something, ”it
would be good to find that out” but that he himself had not done anything wrong
and he hoped Comey ”would find a way to get out that we weren’t investigating
him.”366 After
the call ended, Comey called Boente and told him about the conversation, asked for guidance on
how to respond, and said he was uncomfortable with direct contact from the President about the
investigation.367

   On the morning of April 11, 2017, the President called Comey
again.368
According to Comey’s contemporaneous record of the conversation, the
President said he was ”following up to see if [Comey] did what [the
President] had asked last time—getting out that he personally is not under
investigation.”369
Comey responded that he had passed the request to Boente but not heard
back, and he informed the President that the traditional channel for
such a request would be to have the White House Counsel contact DOJ
leadership.370 The President
said he would take that step.371
The President then added, ”Because I have been very loyal to you, very loyal, we had that thing,
you know.”372
In a televised interview that was taped early that afternoon, the President was asked if it was
too late for him to ask Comey to step down; the President responded, ”No, it’s not too late,
but you know, I have confidence in him. We’ll see what happens. You know, it’s going to be
interesting.”373
After the interview, Hicks told the President she thought the President’s
comment about Comey should be removed from the broadcast of the
interview, but the President wanted to keep it in, which Hicks thought was
unusual.374
                                                                                   
                                                                                   

   Later that day, the President told senior advisors, including McGahn
and Priebus, that he had reached out to Comey twice in recent
weeks.375
The President acknowledged that McGahn would not approve of the outreach to Comey
because McGahn had previously cautioned the President that he should not talk to Comey
directly to prevent any perception that the White House was interfering with
investigations.376
The President told McGahn that Comey had indicated the FBI could make a public statement
that the President was not under investigation if the Department of Justice approved that
action.377
After speaking with the President, McGahn followed up with Boente to relay the President’s
understanding that the FBI could make a public announcement if the Department of Justice
cleared it.378
McGahn recalled that Boente said Comey had told him there was nothing
obstructive about the calls from the President, but they made Comey
uncomfortable.379
According to McGahn, Boente responded that he did not want to issue a statement about the
President not being under investigation because of the potential political ramifications and did
not want to order Comey to do it because that action could prompt the appointment of a Special
Counsel.380
Boente did not recall that aspect of his conversation with McGahn, but did recall
telling McGahn that the direct outreaches from the President to Comey were a
problem.381
Boente recalled that McGahn agreed and said he would do what he could to address that
issue.382





Analysis


   In analyzing the President’s reaction to Sessions’s recusal and the requests he made to
Coats, Pompeo, Rogers, and Comey, the following evidence is relevant to the elements of
obstruction of justice:

   Obstructive act. The evidence shows that, after Comey’s March 20, 2017 testimony,
the President repeatedly reached out to intelligence agency leaders to discuss
the FBI’s investigation. But witnesses had different recollections of the precise
content of those outreaches. Some ODNI officials recalled that Coats told them
immediately after the March 22 Oval Office meeting that the President asked
Coats to intervene with Comey and ”stop” the investigation. But the first-hand
witnesses to the encounter remember the conversation differently. Pompeo had
                                                                                   
                                                                                   
no memory of the specific meeting, but generally recalled the President urging
officials to get the word out that the President had not done anything wrong
related to Russia. Coats recalled that the President asked that Coats state publicly
that no link existed between the President and Russia, but did not ask him to
speak with Comey or to help end the investigation. The other outreaches by the
President during this period were similar in nature. The President asked Rogers if he
could do anything to refute the stories linking the President to Russia, and the
President asked Comey to make a public statement that would ”lift the cloud” of the
ongoing investigation by making clear that the President was not personally under
investigation. These requests, while significant enough that Rogers thought it
important to document the encounter in a written memorandum, were not interpreted
by the officials who received them as directives to improperly interfere with the
investigation.

   Nexus to a proceeding. At the time of the President’s outreaches to leaders of the
intelligence agencies in late March and early April 2017, the FBI’s Russia investigation did
not yet involve grand jury proceedings. The outreaches, however, came after and were in
response to Comey’s March 20, 2017 announcement that the FBI, as a part of its
counterintelligence mission, was conducting an investigation into Russian interference in
the 2016 presidential election. Comey testified that the investigation included any links or
coordination with Trump campaign officials and would ”include an assessment of whether
any crimes were committed.”

   Intent. As described above, the evidence does not establish that the President asked or
directed intelligence agency leaders to stop or interfere with the FBI’s Russia
investigation—and the President affirmatively told Comey that if ”some satellite” was
involved in Russian election interference ”it would be good to find that out.” But the
President’s intent in trying to prevent Sessions’s recusal, and in reaching out to Coats,
Pompeo, Rogers, and Comey following Comey’s public announcement of the FBI’s Russia
investigation, is nevertheless relevant to understanding what motivated the President’s
other actions towards the investigation.

   The evidence shows that the President was focused on the Russia investigation’s
implications for his presidency—and, specifically, on dispelling any suggestion that he
was under investigation or had links to Russia. In early March, the President
attempted to prevent Sessions’s recusal, even after being told that Sessions was
following DOJ conflict-of-interest rules. After Sessions recused, the White House
Counsel’s Office tried to cut off further contact with Sessions about the matter,
although it is not clear whether that direction was conveyed to the President. The
President continued to raise the issue of Sessions’s recusal and, when he had the
opportunity, he pulled Sessions aside and urged him to unrecuse. The President also told
advisors that he wanted an Attorney General who would protect him, the way he
perceived Robert Kennedy and Eric Holder to have protected their presidents.
The President made statements about being able to direct the course of criminal
investigations, saying words to the effect of, ”You’re telling me that Bobby and
                                                                                   
                                                                                   
Jack didn’t talk about investigations? Or Obama didn’t tell Eric Holder who to
investigate?”

   After Comey publicly confirmed the existence of the FBI’s Russia investigation on
March 20, 2017, the President was ”beside himself’ and expressed anger that Comey did
not issue a statement correcting any misperception that the President himself was
under investigation. The President sought to speak with Acting Attorney General
Boente directly and told McGahn to contact Boente to request that Comey make
a clarifying statement. The President then asked other intelligence community
leaders to make public statements to refute the suggestion that the President had
links to Russia, but the leaders told him they could not publicly comment on the
investigation. On March 30 and April 11, against the advice of White House
advisors who had informed him that any direct contact with the FBI could be
perceived as improper interference in an ongoing investigation, the President
made personal outreaches to Comey asking him to ”lift the cloud” of the Russia
investigation by making public the fact that the President was not personally under
investigation.

   Evidence indicates that the President was angered by both the existence of the Russia
investigation and the public reporting that he was under investigation, which he knew was
not true based on Comey’s representations. The President complained to advisors that if
people thought Russia helped him with the election, it would detract from what he had
accomplished.

   Other evidence indicates that the President was concerned about the impact of the
Russia investigation on his ability to govern. The President complained that the
perception that he was under investigation was hurting his ability to conduct
foreign relations, particularly with Russia. The President told Coats he ”can’t do
anything with Russia,” he told Rogers that ”the thing with the Russians” was
interfering with his ability to conduct foreign affairs, and he told Comey that ”he was
trying to run the country and the cloud of this Russia business was making that
difficult.”




   D.    Events Leading Up To and Surrounding the Termination of FBI Director
Comey




Overview


Comey was scheduled to testify before Congress on May 3, 2017. Leading up to that
                                                                                   
                                                                                   
testimony, the President continued to tell advisors that he wanted Comey to make
public that the President was not under investigation. At the hearing, Comey
declined to answer questions about the scope or subjects of the Russia investigation
and did not state publicly that the President was not under investigation. Two
days later, on May 5, 2017, the President told close aides he was going to fire
Comey, and on May 9, he did so, using his official termination letter to make
public that Comey had on three occasions informed the President that he was
not under investigation. The President decided to fire Comey before receiving
advice or a recommendation from the Department of Justice, but he approved an
initial public account of the termination that attributed it to a recommendation
from the Department of Justice based on Comey’s handling of the Clinton email
investigation. After Deputy Attorney General Rod Rosenstein resisted attributing the
firing to his recommendation, the President acknowledged that he intended to fire
Comey regardless of the DOJ recommendation and was thinking of the Russia
investigation when he made the decision. The President also told the Russian
Foreign Minister, ”I just fired the head of the F.B.I. He was crazy, a real nut
job. I faced great pressure because of Russia. That’s taken off…. I’m not under
investigation.”





Evidence





   1.    Comey Testifies Before the Senate Judiciary Committee and Declines to Answer
Questions About Whether the President is Under Investigation

On May 3, 2017, Comey was scheduled to testify at an FBI oversight hearing before the Senate Judiciary
Committee.383
McGahn recalled that in the week leading up to the hearing, the President said
that it would be the last straw if Comey did not take the opportunity to set
the record straight by publicly announcing that the President was not under
investigation.384
The President had previously told McGahn that the perception that the President was under
investigation was hurting his ability to carry out his presidential duties and deal with foreign
leaders.385
At the hearing, Comey declined to answer questions about the status of the Russia investigation,
stating ”t]he Department of Justice ha[d] authorized [him] to confirm that [the Russia investigation]
                                                                                   
                                                                                   
exists,” but that he was ”not going to say another word about it” until the investigation was
completed.386
Comey also declined to answer questions about whether investigators had ”ruled
out anyone in the Trump campaign as potentially a target of th[e] criminal
investigation,” including whether the FBI had ”ruled out the president of the United
States.”387

   Comey was also asked at the hearing about his decision to announce 11 days
before the presidential election that the FBI was reopening the Clinton email
investigation.388
Comey stated that it made him ”mildly nauseous to think that we might have had some
impact on the election,” but added that ”even in hindsight” he ”would make the same
decision.”389
He later repeated that he had no regrets about how he had handled the
email investigation and believed he had ”done the right thing at each
turn.”390

   In the afternoon following Comey’s testimony, the President
met with McGahn, Sessions, and Sessions’s Chief of Staff Jody
Hunt.391 At
that meeting, the President asked McGahn how Comey had done in his testimony and McGahn
relayed that Comey had declined to answer questions about whether the President was under
investigation.392
The President became very upset and directed his anger at
Sessions.393
According to notes written by Hunt, the President said, ”This is terrible
Jeff. It’s all because you recused. AG is supposed to be most important
appointment. Kennedy appointed his brother. Obama appointed Holder. T
appointed you and you recused yourself. You left me on an island. I can’t do
anything.”394
The President said that the recusal was unfair and that it was interfering
with his ability to govern and undermining his authority with foreign
leaders.395 Sessions
responded that he had had no choice but to recuse, and it was a mandatory rather than discretionary
decision.396
Hunt recalled that Sessions also stated at some point during the conversation that a new start
at the FBI would be appropriate and the President should consider replacing Comey as FBI
director.397
According to Sessions, when the meeting concluded, it was clear that the President was unhappy
with Comey, but Sessions did not think the President had made the decision to terminate
Comey.398

   Bannon recalled that the President brought Comey up with him at least eight times on May 3 and
May 4, 2017.399
According to Bannon, the President said the same thing each time: ”He told me three times I’m not
                                                                                   
                                                                                   
under investigation. He’s a showboater. He’s a grandstander. I don’t know any Russians. There was
no collusion.”400
Bannon told the President that he could not fire Comey because ”that ship had
sailed.”401
Bannon also told the President that firing Comey was not going to stop the
investigation, cautioning him that he could fire the FBI director but could not fire the
FBI.402




   2.    The President Makes the Decision to Terminate Comey

The weekend following Comey’s May 3, 2017 testimony, the President traveled to his resort in Bedminster,
New Jersey.403
At a dinner on Friday, May 5, attended by the President and various advisors and family
members, including Jared Kushner and senior advisor Stephen Miller, the President stated
that he wanted to remove Comey and had ideas for a letter that would be used to make the
announcement.404
The President dictated arguments and specific language for the letter, and Miller took
notes.405
As reflected in the notes, the President told Miller that the letter should start, ”While I
greatly appreciate you informing me that I am not under investigation concerning what I
have often stated is a fabricated story on a Trump-Russia relationship—pertaining
to the 2016 presidential election, please be informed that I, and I believe the
American public—including Ds and Rs—have lost faith in you as Director of the
FBI.”406
Following the dinner, Miller prepared a termination letter based on
those notes and research he conducted to support the President’s
arguments.407
Over the weekend, the President provided several rounds of edits on the draft
letter.408
Miller said the President was adamant that he not tell anyone at the White
House what they were preparing because the President was worried about
leaks.409

   In his discussions with Miller, the President made clear that he
wanted the letter to open with a reference to him not being under
investigation.410
Miller said he believed that fact was important to the President
to show that Comey was not being terminated based on any such
investigation.411
According to Miller, the President wanted to establish as a factual
matter that Comey had been under a ”review period” and did not have
                                                                                   
                                                                                   
assurance from the President that he would be permitted to keep his
job.412

   The final version of the termination letter prepared by Miller and the President
began in a way that closely tracked what the President had dictated to Miller
at the May 5 dinner: ”Dear Director Comey, While I greatly appreciate your
informing me, on three separate occasions, that I am not under investigation
concerning the fabricated and politically-motivated allegations of a Trump-Russia
relationship with respect to the 2016 Presidential Election, please be informed
that I, along with members of both political parties and, most importantly, the
American Public, have lost faith in you as the Director of the FBI and you are hereby
terminated.”413
The four-page letter went onto critique Comey’s judgment and conduct,
including his May 3 testimony before the Senate Judiciary Committee, his
handling of the Clinton email investigation, and his failure to hold leakers
accountable.414
The letter stated that Comey had ”asked [the President] at dinner shortly after
inauguration to let [Comey] stay on in the Director’s role, and [the President] said that [he]
would consider it,” but the President had ”concluded that [he] ha[d] no alternative
but to find new leadership for the Bureau—leader that restores confidence and
trust.”415

   In the morning of Monday, May 8, 2017, the President met in the Oval Office with senior
advisors, including McGahn, Priebus, and Miller, and informed them he had decided to terminate
Comey.416
The President read aloud the first paragraphs of the termination letter he wrote
with Miller and conveyed that the decision had been made and was not up for
discussion.417
The President told the group that Miller had researched the issue and
determined the President had the authority to terminate Comey without
cause.418
In an effort to slow down the decision-making process, McGahn told the President
that DOJ leadership was currently discussing Comey’s status and suggested
that White House Counsel’s Office attorneys should talk with Sessions and
Rod Rosenstein, who had recently been confirmed as the Deputy Attorney
General.419
McGahn said that previously scheduled meetings with Sessions and Rosenstein
that day would be an opportunity to find out what they thought about firing
Comey.420

   At noon, Sessions, Rosenstein, and Hunt met with McGahn and
White House Counsel’s Office attorney Uttam Dhillon at the White
House.421
McGahn said that the President had decided to fire Comey and asked for Sessions’s and Rosenstein’s
views.422
                                                                                   
                                                                                   
Sessions and Rosenstein criticized Comey and did not raise concerns about replacing
him.423 McGahn
and Dhillon said the fact that neither Sessions nor Rosenstein objected to replacing Comey gave
them peace of mind that the President’s decision to fire Comey was not an attempt to obstruct
justice.424 An Oval
Office meeting was scheduled later that day so that Sessions and Rosenstein could discuss the issue with
the President.425

   At around 5 p.m., the President and several White House officials met with Sessions and Rosenstein to
discuss Comey.426
The President told the group that he had watched Comey’s May 3 testimony
over the weekend and thought that something was ”not right” with
Comey.427
The President said that Comey should be removed and asked Sessions and Rosenstein for their
views.428 Hunt,
who was in the room, recalled that Sessions responded that he had previously recommended that Comey
be replaced.429
McGahn and Dhillon said Rosenstein described his concerns about Comey’s handling of the Clinton email
investigation.430

   The President then distributed copies of the termination letter he
had drafted with Miller, and the discussion turned to the mechanics
of how to fire Comey and whether the President’s letter should be
used.431 McGahn
and Dhillon urged the President to permit Comey to resign, but the President was adamant that he
be fired.432
The group discussed the possibility that Rosenstein and Sessions
could provide a recommendation in writing that Comey should be
removed.433 The
President agreed and told Rosenstein to draft a memorandum, but said he wanted to receive it first thing
the next morning.434
Hunt’s notes reflect that the President told Rosenstein to include in his recommendation
the fact that Comey had refused to confirm that the President was not personally under
investigation.435
According to notes taken by a senior DOJ official of Rosenstein’s description of
his meeting with the President, the President said, ”Put the Russia stuff in the
memo.”436
Rosenstein responded that the Russia investigation was not the
basis of his recommendation, so he did not think Russia should be
mentioned.437
The President told Rosenstein he would appreciate it if Rosenstein put it in his letter
anyway.438
When Rosenstein left the meeting, he knew that Comey would be terminated, and he told
DOJ colleagues that his own reasons for replacing Comey were ”not[the President’s]
                                                                                   
                                                                                   
reasons.”439

   On May 9, Hunt delivered to the White House letter from Sessions
recommending Comey’s removal and a memorandum from Rosenstein,
addressed to the Attorney General, titled ”Restoring Public Confidence in the
FBI.”440
McGahn recalled that the President liked the DOJ letters and agreed that they should provide the
foundation for a new cover letter from the President accepting the recommendation to terminate
Comey.441
Notes taken by Donaldson on May 9 reflected the view of the White House Counsel’s Office that
the President’s original termination letter should ”[n]ot [see the] light of day” and that it would be
better to offer ”[n]o other rationales” for the firing than what was in Rosenstein’s and Sessions’s
memoranda.442
The President asked Miller to draft a new termination letter and directed Miller to say in
the letter that Comey had informed the President three times that he was not under
investigation.443
McGahn, Priebus, and Dhillon objected to including that language, but the President insisted that it
be included.444
McGahn, Priebus, and others perceived that language to be the most important part of the letter to
the President.445
Dhillon made a final pitch to the President that Comey should be permitted to resign, but the President
refused.446

   Around the time the President’s letter was finalized, Priebus summoned Spicer
and the press team to the Oval Office, where they were told that Comey
had been terminated for the reasons stated in the letters by Rosenstein and
Sessions.447
To announce Comey’s termination, the White House released
a statement, which Priebus thought had been dictated by the
President.448
In full, the statement read: ”Today, President Donald J. Trump informed
FBI Director James Comey that he has been terminated and removed
from office. President Trump acted based on the clear recommendations of
both Deputy Attorney General Rod Rosenstein and Attorney General Jeff
Sessions.”449

   That evening, FBI Deputy Director Andrew McCabe was summoned to meet with the President at
the White House.450
The President told McCabe that he had fired Comey because of the decisions
Comey had made in the Clinton email investigation and for many other
reasons.451 The
President asked McCabe if he was aware that Comey had told the President three times that he was not
under investigation.452
The President also asked McCabe whether many people in the FBI disliked Comey and whether
McCabe was part of the ”resistance” that had disagreed with Comey’s decisions in the Clinton
                                                                                   
                                                                                   
investigation.453
McCabe told the President that he knew Comey had told the President he was not under
investigation, that most people in the FBI felt positively about Comey, and that McCabe worked
”very closely” with Comey and was part of all the decisions that had been made in the Clinton
investigation.454

   Later that evening, the President told his communications team he was unhappy with
the press coverage of Comey’s termination and ordered them to go out and defend
him.455 The President
also called Chris Christie and, according to Christie, said he was getting ”killed” in the press over Comey’s
termination.456 The President
asked what he should do.457
Christie asked, ”Did you fire [Comey] because of what Rod wrote in the memo?”, and the President
responded, ”Yes.458
Christie said that the President should ”get Rod out there” and have him defend the
decision.459
The President told Christie that this was a ”good idea” and said he was going to call Rosenstein
right away.460

   That night, the White House Press Office called the Department of Justice and said the
White House wanted to put out a statement saying that it was Rosenstein’s idea to fire
Comey.461
Rosenstein told other DOJ officials that he would not participate in putting out a ”false
story.”462
The President then called Rosenstein directly and said he was watching Fox News,
that the coverage had been great, and that he wanted Rosenstein to do a press
conference.463
Rosenstein responded that this was not a good idea because if the press
asked him, he would tell the truth that Comey’s firing was not his
idea.464
Sessions also informed the White House Counsel’s Office that evening that Rosenstein
was upset that his memorandum was being portrayed as the reason for Comey’s
termination.465

   In an unplanned press conference late in the evening of May 9, 2017, Spicer told
reporters, ”It was all [Rosenstein]. No one from the White House. It was a DOJ
decision.”466
That evening and the next morning, White House officials and spokespeople
continued to maintain that the President’s decision to terminate Comey was
driven by the recommendations the President received from Rosenstein and
Sessions.467

   In the morning on May 10, 2017, President Trump met with Russian Foreign
Minister Sergey Lavrov and Russian Ambassador Sergey Kislyak in the Oval
Office.468
The media subsequently reported that during the May 10 meeting the President
                                                                                   
                                                                                   
brought up his decision the prior day to terminate Comey, telling Lavrov
and Kislyak: ”I just fired the head of the F.B.I. He was crazy, a real nut job.
I faced great pressure because of Russia. That’s taken off…. I’m not under
investigation.”469
The President never denied making those statements, and the White House did not
dispute the account, instead issuing a statement that said: ”By grandstanding
and politicizing the investigation into Russia’s actions, James Comey created
unnecessary pressure on our ability to engage and negotiate with Russia. The
investigation would have always continued, and obviously, the termination of
Comey would not have ended it. Once again, the real story is that our national
security has been undermined by the leaking of private and highly classified
information.”470
Hicks said that when she told the President about the reports on his
meeting with Lavrov, he did not look concerned and said of Comey, ”he is
crazy.”471
When McGahn asked the President about his comments to Lavrov, the President
said it was good that Comey was fired because that took the pressure off by
making it clear that he was not under investigation so he could get more work
done.472

   That same morning, on May 10, 2017, the President called
McCabe.473
According to a memorandum McCabe wrote following the call, the
President asked McCabe to come over to the White House to discuss
whether the President should visit FBI headquarters and make a speech to
employees.474 The
President said he had received ”hundreds” of messages from FBI employees indicating their support for
terminating Comey.475
The President also told McCabe that Comey should not have been permitted to travel
back to Washington, D.C. on the FBI’s airplane after he had been terminated
and that he did not want Comey ”in the building again,” even to collect his
belongings.476
When McCabe met with the President that afternoon, the President, without prompting,
told McCabe that people in the FBI loved the President, estimated that at least 80% of the
FBI had voted for him, and asked McCabe who he had voted for in the 2016 presidential
election.477

   In the afternoon of May 10, 2017, deputy press secretary Sarah Sanders spoke to the
President about his decision to fire Comey and then spoke to reporters in a televised press
conference.478
Sanders told reporters that the President, the Department of Justice, and bipartisan
members of Congress had lost confidence in Comey, ”[a]nd most importantly, the rank and
file of the FBI had lost confidence in their director. Accordingly, the President accepted the
recommendation of his Deputy Attorney General to remove James Comey from his
                                                                                   
                                                                                   
position.”479
In response to questions from reporters, Sanders said that Rosenstein decided ”on his own”
to review Comey’s performance and that Rosenstein decided ”on his own” to come to the
President on Monday, May 8 to express his concerns about Comey. When a reporter
indicated that the ”vast majority” of FBI agents supported Comey, Sanders said,
”Look, we’ve heard from countless members of the FBI that say very different
things.”480
Following the press conference, Sanders spoke to the President, who told
her she did a good job and did not point out any inaccuracies in her
comments.481
Sanders told this Office that her reference to hearing from ”countless members of the FBI” was a ”slip
of the tongue.”482
She also recalled that her statement in a separate press interview that rank-and-file FBI agents had
lost confidence in Comey was a comment she made ”in the heat of the moment” that was not founded
on anything.483

   Also on May 10, 2017, Sessions and Rosenstein each spoke to McGahn and expressed concern
that the White House was creating a narrative that Rosenstein had initiated the decision to fire
Comey.484
The White House Counsel’s Office agreed that it was factually
wrong to say that the Department of Justice had initiated Comey’s
termination,485 and
McGahn asked attorneys in the White House Counsel’s Office to work with the press office to correct
the narrative.486

   The next day, on May 11, 2017, the President participated in an
interview with Lester Holt. The President told White House Counsel’s Office
attorneys in advance of the interview that the communications team could
not get the story right, so he was going on Lester Holt to say what really
happened.487
During the interview, the President stated that he had made the decision to fire Comey before
the President met with Rosenstein and Sessions. The President told Holt, ”I was going to
fire regardless of recommendation … [Rosenstein] made a recommendation. But regardless
of recommendation, I was going to fire Comey knowing there was no good time to do
it.”488
The President continued, ”And in fact, when I decided to just do it, I said to myself—I
said, you know, this Russia thing with Trump and Russia is a made-up story.
It’s an excuse by the Democrats for having lost an election that they should’ve
won.”489

   In response to a question about whether he was angry with Comey about the Russia
investigation, the President said, ”As far as I’m concerned, I want that thing to be absolutely done
properly.”490
The President added that he realized his termination of Comey ”probably maybe will confuse
people” with the result that it ”might even lengthen out the investigation,” but he ”ha[d]
                                                                                   
                                                                                   
to do the right thing for the American people” and Comey was ”the wrong man for that
position.”491
The President described Comey as ”a showboat” and ”a grandstander,” said that ”[t]he
FBI has been in turmoil,” and said he wanted ”to have a really competent, capable
director.”492
The President affirmed that he expected the new FBI director to continue the Russia
investigation.493

   On the evening of May 11, 2017, following the Lester Holt interview,
the President tweeted, ”Russia must be laughing up their sleeves watching
as the U.S. tears itself apart over a Democrat EXCUSE for losing the
election.”494
The same day, the media reported that the President had demanded that Comey
pledge his loyalty to the President in a private dinner shortly after being sworn
in.495 Late in
the morning of May 12, 2017, the President tweeted, ”Again, the story that there was collusion
between the Russians & Trump campaign was fabricated by Dems as an excuse for losing the
election.”496
The President also tweeted, ”James Comey better hope that there are no ’tapes’ of our
conversations before he starts leaking to the press!” and ”When James Clapper himself, and
virtually everyone else with knowledge of the witch hunt, says there is no collusion, when does it
end?”497





Analysis


   In analyzing the President’s decision to fire Comey, the following evidence is relevant to
the elements of obstruction of justice:

   Obstructive act. The act of firing Comey removed the individual overseeing the FBI’s
Russia investigation. The President knew that Comey was personally involved in the
investigation based on Comey’s briefing of the Gang of Eight, Comey’s March 20, 2017
public testimony about the investigation, and the President’s one-on-one conversations
with Comey.

   Firing Comey would qualify as an obstructive act if it had the natural and probable
effect of interfering with or impeding the investigation—for example, if the termination
would have the effect of delaying or disrupting the investigation or providing the
President with the opportunity to appoint a director who would take a different
approach to the investigation that the President perceived as more protective of his
personal interests. Relevant circumstances bearing on that issue include whether
the President’s actions had the potential to discourage a successor director or
                                                                                   
                                                                                   
other law enforcement officials in their conduct of the Russia investigation. The
President fired Comey abruptly without offering him an opportunity to resign,
banned him from the FBI building, and criticized him publicly, calling him a
”showboat” and claiming that the FBI was ”in turmoil” under his leadership. And the
President followed the termination with public statements that were highly critical
of the investigation; for example, three days after firing Comey, the President
referred to the investigation as a ”witch hunt” and asked, ”when does it end?”
Those actions had the potential to affect a successor director’s conduct of the
investigation.

   The anticipated effect of removing the FBI director, however, would not necessarily be
to prevent or impede the FBI from continuing its investigation. As a general matter, FBI
investigations run under the operational direction of FBI personnel levels below the
FBI director. Bannon made a similar point when he told the President that he
could fire the FBI director, but could not fire the FBI. The White House issued
a press statement the day after Comey was fired that said, ”The investigation
would have always continued, and obviously, the termination of Comey would
not have ended it.” In addition, in his May 11 interview with Lester Holt, the
President stated that he understood when he made the decision to fire Comey that
the action might prolong the investigation. And the President chose McCabe to
serve as interim director, even though McCabe told the President he had worked
”very closely” with Comey and was part of all the decisions made in the Clinton
investigation.

   Nexus to a proceeding. The nexus element would be satisfied by evidence showing that
a grand jury proceeding or criminal prosecution arising from an FBI investigation was
objectively foreseeable and actually contemplated by the President when he terminated
Comey.

   Several facts would be relevant to such as showing. At the time the President fired
Comey, a grand jury had not begun to hear evidence related to the Russia investigation
and no grand jury subpoenas had been issued. On March 20, 2017, however, Comey had
announced that the FBI was investigating Russia’s interference in the election, including
”an assessment of whether any crimes were committed.” It was widely known that the FBI,
as part of the Russia investigation, was investigating the hacking of the DNC’s
computers—a clear criminal offense.

   In addition, at the time the President fired Comey, evidence indicates the President
knew that Flynn was still under criminal investigation and could potentially be prosecuted,
despite the President’s February 14, 2017 request that Comey ”let[] Flynn go.” On March
5, 2017, the White House Counsel’s Office was informed that the FBI was asking for
transition-period records relating to Flynn—indicating that the FBI was still actively
investigating him. The same day, the President told advisors he wanted to call Dana
Boente, then the Acting Attorney General for the Russia investigation, to find out whether
the White House or the President was being investigated. On March 31, 2017, the
President signaled his awareness that Flynn remained in legal jeopardy by tweeting that
                                                                                   
                                                                                   
”Mike Flynn should ask for immunity” before he agreed to provide testimony to the FBI or
Congress. And in late March or early April, the President asked McFarland to pass a
message to Flynn telling him that the President felt bad for him and that he should
stay strong, further demonstrating the President’s awareness of Flynn’s criminal
exposure.

   Intent. Substantial evidence indicates that the catalyst for the President’s decision to
fire Comey was Comey’s unwillingness to publicly state that the President was not
personally under investigation, despite the President’s repeated requests that Comey make
such an announcement. In the week leading up to Comey’s May 3, 2017 Senate
Judiciary Committee testimony, the President told McGahn that it would be the last
straw if Comey did not set the record straight and publicly announce that the
President was not under investigation. But during his May 3 testimony, Comey
refused to answer questions about whether the President was being investigated.
Comey’s refusal angered the President, who criticized Sessions for leaving him
isolated and exposed, saying ”You left me on an island.” Two days later, the
President told advisors he had decided to fire Comey and dictated a letter to
Stephen Miller that began with a reference to the fact that the President was not
being investigated: ”While I greatly appreciate you informing me that I am not
under investigation concerning what I have often stated is a fabricated story on a
Trump-Russia relationship….” The President later asked Rosenstein to include ”Russia” in
his memorandum and to say that Comey had told the President that he was
not under investigation. And the President’s final termination letter included a
sentence, at the President’s insistence and against McGahn’s advice, stating that
Comey had told the President on three separate occasions that he was not under
investigation.

   The President’s other stated rationales for why he fired Comey are not similarly
supported by the evidence. The termination letter the President and Stephen Miller
prepared in Bedminster cited Comey’s handling of the Clinton email investigation, and the
President told McCabe he fired Comey for that reason. But the facts surrounding Comey’s
handling of the Clinton email investigation were well known to the President at the
time he assumed office, and the President had made it clear to both Comey and
the President’s senior staff in early 2017 that he wanted Comey to stay on as
director. And Rosenstein articulated his criticism of Comey’s handling of the Clinton
investigation after the President had already decided to fire Comey. The President’s
draft termination letter also stated that morale in the FBI was at an all-time
low and Sanders told the press after Comey’s termination that the White House
had heard from ”countless” FBI agents who had lost confidence in Comey. But
the evidence does not support those claims. The President told Comey at their
January 27 dinner that ”the people of the FBI really like [him],” no evidence
suggests that the President heard otherwise before deciding to terminate Comey, and
Sanders acknowledged to investigators that her comments were not founded on
anything.
                                                                                   
                                                                                   

   We also considered why it was important to the President that Comey announce
publicly that he was not under investigation. Some evidence indicates that the President
believed that the erroneous perception he was under investigation harmed his ability to
manage domestic and foreign affairs, particularly in dealings with Russia. The President
told Comey that the ”cloud” of ”this Russia business” was making it difficult to run the
country. The President told Sessions and McGahn that foreign leaders had expressed
sympathy to him for being under investigation and that the perception he was under
investigation was hurting his ability to address foreign relations issues. The President
complained to Rogers that ”the thing with the Russians [was] messing up” his ability to
get things done with Russia, and told Coats, ”I can’t do anything with Russia,
there’s things I’d like to do with Russia, with trade, with ISIS, they’re all over me
with this.” The President also may have viewed Comey as insubordinate for his
failure to make clear in the May 3 testimony that the President was not under
investigation.

   Other evidence, however, indicates that the President wanted to protect himself
from an investigation into his campaign. The day after learning about the FBI’s
interview of Flynn, the President had a one-on-one dinner with Comey, against the
advice of senior aides, and told Comey he needed Comey’s ”loyalty.” When the
President later asked Comey for a second time to make public that he was not under
investigation, he brought up loyalty again, saying ”Because I have been very loyal
to you, very loyal, we had that thing, you know.” After the President learned
of Sessions’s recusal from the Russia investigation, the President was furious
and said he wanted an Attorney General who would protect him the way he
perceived Robert Kennedy and Eric Holder to have protected their presidents. The
President also said he wanted to be able to tell his Attorney General ”who to
investigate.”

   In addition, the President had a motive to put the FBI’s Russia investigation behind
him. The evidence does not establish that the termination of Comey was designed to cover
up a conspiracy between the Trump Campaign and Russia: As described in Volume I, the
evidence uncovered in the investigation did not establish that the President or those close
to him were involved in the charged Russian computer-hacking or active-measure
conspiracies, or that the President otherwise had an unlawful relationship with any
Russian official. But the evidence does indicate that a thorough FBI investigation
would uncover facts about the campaign and the President personally that the
President could have understood to be crimes or that would give rise to personal and
political concerns. Although the President publicly stated during and after the
election that he had no connection to Russia, the Trump Organization, through
Michael Cohen, was pursuing the proposed Trump Tower Moscow project through
June 2016 and candidate Trump was repeatedly briefed on the progress of those
efforts.498
In addition, some witnesses said that Trump was aware that ________ ___ _____________ _________ at a
time when public reports stated that Russian intelligence officials were behind the
                                                                                   
                                                                                   
hacks, and that Trump privately sought information about future WikiLeaks
releases.499
More broadly, multiple witnesses described the President’s preoccupation with press coverage of the
Russia investigation and his persistent concern that it raised questions about the legitimacy of his
election.500

   Finally, the President and White House aides initially advanced a pretextual reason to
the press and the public for Comey’s termination. In the immediate aftermath of the firing,
the President dictated a press statement suggesting that he had acted based on the
DOJ recommendations, and White House press officials repeated that story. But
the President had decided to fire Comey before the White House solicited those
recommendations. Although the President ultimately acknowledged that he was going to
fire Comey regardless of the Department of Justice’s recommendations, he did so only
after DOJ officials made clear to him that they would resist the White House’s
suggestion that they had prompted the process that led to Comey’s termination. The
initial reliance on a pretextual justification could support an inference that the
President had concerns about providing the real reason for the firing, although
the evidence does not resolve whether those concerns were personal, political, or
both.




   E.    The President’s Efforts to Remove the Special Counsel




Overview


The Acting Attorney General appointed a Special Counsel on May 17, 2017,
prompting the President to state that it was the end of his presidency and that
Attorney General Sessions had failed to protect him and should resign. Sessions
submitted his resignation, which the President ultimately did not accept. The
President told senior advisors that the Special Counsel had conflicts of interest, but
they responded that those claims were ”ridiculous” and posed no obstacle to the
Special Counsel’s service. Department of Justice ethics officials similarly cleared the
Special Counsel’s service. On June 14, 2017, the press reported that the President
was being personally investigated for obstruction of justice and the President
responded with a series of tweets criticizing the Special Counsel’s investigation. That
weekend, the President called McGahn and directed him to have the Special
Counsel removed because of asserted conflicts of interest. McGahn did not carry
out the instruction for fear of being seen as triggering another Saturday Night
                                                                                   
                                                                                   
Massacre and instead prepared to resign. McGahn ultimately did not quit and the
President did not follow up with McGahn on his request to have the Special Counsel
removed.





Evidence





   1.    The Appointment of the Special Counsel and the President’s Reaction

On May 17, 2017, Acting Attorney General Rosenstein appointed Robert S. Mueller, III as Special
Counsel and authorized him to conduct the Russia investigation and matters that arose from the
investigation.501
The President learned of the Special Counsel’s appointment from Sessions, who was
with the President, Hunt, and McGahn conducting interviews for a new FBI
Director.502
Sessions stepped out of the Oval Office to take a call from Rosenstein, who told him about
the Special Counsel appointment, and Sessions then returned to inform the President of the
news.503
According to notes written by Hunt, when Sessions told the President that a
Special Counsel had been appointed, the President slumped back in his chair
and said, ”Oh my God. This is terrible. This is the end of my Presidency. I’m
fucked.”504
The President became angry and lambasted the Attorney General for his decision
to recuse from the investigation, stating, ”How could you let this happen,
Jeff?”505
The President said the position of Attorney General was his most important appointment
and that Sessions had ”let [him] down,” contrasting him to Eric Holder and Robert
Kennedy.506
Sessions recalled that the President said to him, ”you were supposed to protect me,” or words to
that effect.507
The President returned to the consequences of the appointment and said, ”Everyone tells
me if you get one of these independent counsels it ruins your presidency. It takes years and
years and I won’t be able to do anything. This is the worst thing that ever happened to
me.”508

   The President then told Sessions he should resign as Attorney
General.509
                                                                                   
                                                                                   
Sessions agreed to submit his resignation and left the Oval
Office.510
Hicks saw the President shortly after Sessions departed and described
the President as being extremely upset by the Special Counsel’s
appointment.511
Hicks said that she had only seen the President like that one
other time, when the Access Hollywood tape came out during the
campaign.512

   The next day, May 18, 2017, FBI agents delivered to McGahn preservation notice that discussed
an investigation related to Comey’s termination and directed the White House to preserve all relevant
documents.513
When he received the letter, McGahn issued a document hold to White House staff and
instructed them not to send out any burn bags over the weekend while he sorted things
out.514

   Also on May 18, Sessions finalized a resignation letter that stated, ”Pursuant
to our conversation of yesterday, and at your request, I hereby offer my
resignation.”515
Sessions, accompanied by Hunt, brought the letter to the White House and handed it to the
President.516
The President put the resignation letter in his pocket and asked Sessions
several times whether he wanted to continue serving as Attorney
General.517
Sessions ultimately told the President he wanted to stay, but it was up to the
President.518 The President said
he wanted Sessions to stay.519
At the conclusion of the meeting, the President shook Sessions’s hand but did not return the resignation
letter.520

   When Priebus and Bannon learned that the President was holding onto Sessions’s
resignation letter, they became concerned that it could be used to influence the Department of
Justice.521
Priebus told Sessions it was not good for the President to have the letter
because it would function as a kind of ”shock collar” that the President
could use any time he wanted; Priebus said the President had ”DOJ by the
throat.”522
Priebus and Bannon told Sessions they would attempt to get the letter back
from the President with a notation that he was not accepting Sessions’s
resignation.523

   On May 19, 2017, the President left for trip to the Middle
East.524
Hicks recalled that on the President’s flight from Saudi Arabia to Tel Aviv,
the President pulled Sessions’s resignation letter from his pocket, showed
it to a group of senior advisors, and asked them what he should do about
                                                                                   
                                                                                   
it.525
During the trip, Priebus asked about the resignation letter so he could return it to Sessions,
but the President told him that the letter was back at the White House, somewhere in the
residence.526
It was not until May 30, three days after the President returned from the trip,
that the President returned the letter to Sessions with a notation saying, ”Not
accepted.”527




   2.    The President Asserts that the Special Counsel has Conflicts of Interest

In the days following the Special Counsel’s appointment, the President repeatedly told advisors,
including Priebus, Bannon, and McGahn, that Special Counsel Mueller had conflicts of
interest.528
The President cited as conflicts that Mueller had interviewed for the FBI Director position
shortly before being appointed as Special Counsel, that he had worked for a law
firm that represented people affiliated with the President, and that Mueller had
disputed certain fees relating to his membership in a Trump golf course in Northern
Virginia.529 The
President’s advisors pushed back on his assertion of conflicts, telling the President they did not count as
true conflicts.530
Bannon recalled telling the President that the purported conflicts were ”ridiculous” and that none
of them was real or could come close to justifying precluding Mueller from serving as Special
Counsel.531
As for Mueller’s interview for FBI Director, Bannon recalled that the White House had
invited Mueller to speak to the President to offer a perspective on the institution of the
FBI.532
Bannon said that, although the White House thought about beseeching
Mueller to become Director again, he did not come in looking for the
job.533
Bannon also told the President that the law firm position did not amount to a conflict in the legal
community.534
And Bannon told the President that the golf course dispute did not
rise to the level of a conflict and claiming one was ”ridiculous and
petty.”535
The President did not respond when Bannon pushed back on the stated conflicts of
interest.536

   On May 23, 2017, the Department of Justice announced that ethics officials
had determined that the Special Counsel’s prior law firm position did not
bar his service, generating media reports that Mueller had been cleared to
serve.537
                                                                                   
                                                                                   
McGahn recalled that around the same time, the President complained about the
asserted conflicts and prodded McGahn to reach out to Rosenstein about the
issue.538
McGahn said he responded that he could not make such call and that the President
should instead consult his personal lawyer because it was not a White House
issue.539
Contemporaneous notes of a May 23, 2017 conversation between McGahn
and the President reflect that McGahn told the President that he would not
call Rosenstein and that he would suggest that the President not make such call
either.540
McGahn advised that the President could discuss the issue with his personal
attorney but it would ”look like still trying to meddle in [the] investigation” and
”knocking out Mueller” would be ”[a]nother fact used to claim obst[ruction] of
just[ice].”541
McGahn told the President that his ”biggest exposure” was not his act
of firing Comey but his ”other contacts” and ”calls,” and his ”ask re:
Flynn.”542
By the time McGahn provided this advice to the President, there had been widespread
reporting on the President’s request for Comey’s loyalty, which the President publicly
denied; his request that Comey ”let[] Flynn go,” which the President also denied; and the
President’s statement to the Russian Foreign Minister that the termination of
Comey had relieved ”great pressure” related to Russia, which the President did not
deny.543

   On June 8, 2017, Comey testified before Congress about his interactions with the President
before his termination, including the request for loyalty, the request that Comey ”let[] Flynn
go,” and the request that Comey ”lift the cloud” over the presidency caused by the ongoing
investigation.544
Comey’s testimony led to a series of news reports about whether the President had obstructed
justice.545
On June 9, 2017, the Special Counsel’s Office informed the White House Counsel’s
Office that investigators intended to interview intelligence community officials
who had allegedly been asked by the President to push back against the Russia
investigation.546

   On Monday, June 12, 2017, Christopher Ruddy, the chief executive of Newsmax Media
and a longtime friend of the President’s, met at the White House with Priebus and
Bannon.547
Ruddy recalled that they told him the President was strongly considering firing the Special Counsel
and that he would do so precipitously, without vetting the decision through Administration
officials.548
Ruddy asked Priebus if Ruddy could talk publicly about the
discussion they had about the Special Counsel, and Priebus said he
could.549 Priebus
                                                                                   
                                                                                   
told Ruddy he hoped another blow up like the one that followed the termination of Comey did not
happen.550
Later that day, Ruddy stated in a televised interview that the President was
”considering perhaps terminating the Special Counsel ”based on purported conflicts of
interest.551
Ruddy later told another news outlet that ”Trump is definitely considering”
terminating the Special Counsel and ”it’s not something that’s being
dismissed.”552
Ruddy’s comments led to extensive coverage in the media that the President was considering firing the
Special Counsel.553

   White House officials were unhappy with that press coverage
and Ruddy heard from friends that the President was upset with
him.554
On June 13, 2017, Sanders asked the President for guidance on how
to respond to press inquiries about the possible firing of the Special
Counsel.555
The President dictated an answer, which Sanders delivered, saying that ”[w]hile the
president has every right to” fire the Special Counsel, ”he has no intention to do
so.”556

   Also on June 13, 2017, the President’s personal counsel contacted
the Special Counsel’s Office and raised concerns about possible
conflicts.557
The President’s counsel cited Mueller’s previous partnership in his law firm, his interview
for the FBI Director position, and an asserted personal relationship he had with
Comey.558
That same day, Rosenstein had testified publicly before Congress and said he saw no
evidence of good cause to terminate the Special Counsel, including for conflicts of
interest.559
Two days later, on June 15, 2017, the Special Counsel’s Office informed the Acting
Attorney General’s office about the areas of concern raised by the President’s counsel
and told the President’s counsel that their concerns had been communicated to
Rosenstein so that the Department of Justice could take any appropriate
action.560




   3.    The Press Reports that the President is Being Investigated for Obstruction of
Justice and the President Directs the White House Counsel to Have the Special Counsel
Removed

On the evening of June 14, 2017, the Washington Post published an article stating that the
Special Counsel was investigating whether the President had attempted to obstruct
                                                                                   
                                                                                   
justice.561
This was the first public report that the President himself was under investigation by
the Special Counsel’s Office, and cable news networks quickly picked up on the
report.562
The Post story stated that the Special Counsel was interviewing intelligence community
leaders, including Coats and Rogers, about what the President had asked them to do in
response to Comey’s March 20, 2017 testimony; that the inquiry into obstruction marked
”a major turning point” in the investigation; and that while ”Trump had received private
assurances from then-FBI Director James B. Comey starting in January that he was not
personally under investigation,” ”[o]fficials say that changed shortly after Comey’s
firing.”563
That evening, at approximately 10:31 p.m., the President called
McGahn on McGahn’s personal cell phone and they spoke for about 15
minutes.564
McGahn did not have a clear memory of the call but thought they
might have discussed the stories reporting that the President was under
investigation.565

   Beginning early the next day, June 15, 2017, the President issued a series
of tweets acknowledging the existence of the obstruction investigation and
criticizing it. He wrote: ”They made up a phony collusion with the Russians story,
found zero proof, so now they go for obstruction of justice on the phony story.
Nice”;566 ”You are
witnessing the single greatest WITCH HUNT in American political history—led by some very bad and
conflicted people!”;567
and ”Crooked H destroyed phones w/ hammer, ’bleached’ emails, & had
husband meet w/AG days before she was cleared—& they talk about
obstruction?”568
The next day, June 16, 2017, the President wrote additional tweets criticizing the
investigation: ”After 7 months of investigations & committee hearings about
my ’collusion with the Russians,’ nobody has been able to show any proof,
Sad!”;569 and
”I am being investigated for firing the FBI Director by the man who told me to fire the FBI Director!
Witch Hunt.”570

   On Saturday, June 17, 2017, the President called McGahn and directed him to have the Special
Counsel removed.571
McGahn was at home and the President was at Camp
David.572
In interviews with this Office, McGahn recalled that the President called him
at home twice and on both occasions directed him to call Rosenstein and
say that Mueller had conflicts that precluded him from serving as Special
Counsel.573

   On the first call, McGahn recalled that the President said something like, ”You gotta do this. You
                                                                                   
                                                                                   
gotta call Rod.”574
McGahn said he told the President that he would see what he could
do.575
McGahn was perturbed by the call and did not intend to act on the
request.576
He and other advisors believed the asserted conflicts were ”silly” and
”not real,” and they had previously communicated that view to the
President.577
McGahn also had made clear to the President that the White House
Counsel’s Office should not be involved in any effort to press the issue of
conflicts.578
McGahn was concerned about having any role in asking the Acting Attorney
General to fire the Special Counsel because he had grown up in the Reagan era and
wanted to be more like Judge Robert Bork and not ”Saturday Night Massacre
Bork.”579
McGahn considered the President’s request to be an inflection point and he wanted to hit the
brakes.580

   When the President called McGahn a second time to follow up on the order to call the
Department of Justice, McGahn recalled that the President was more direct, saying
something like, ”Call Rod, tell Rod that Mueller has conflicts and can’t be the Special
Counsel.”581
McGahn recalled the President telling him ”Mueller has to go” and ”Call me back when you
do it.”582
McGahn understood the President to be saying that the Special Counsel had to be removed by
Rosenstein?583 To end
the conversation with the President, McGahn left the President with the impression that McGahn would
call Rosenstein.584
McGahn recalled that he had already said no to the President’s
request and he was worn down, so he just wanted to get off the
phone.585

   McGahn recalled feeling trapped because he did not plan to follow the President’s
directive but did not know what he would say the next time the President
called.586 McGahn decided
he had to resign.587
He called his personal lawyer and then called his chief of staff, Annie Donaldson, to inform her of his
decision.588
He then drove to the office to pack his belongings and submit his resignation
letter.589
Donaldson recalled that McGahn told her the President had called and demanded he contact the
Department of Justice and that the President wanted him to do something that McGahn did not
want to do.590
McGahn told Donaldson that the President had called at least twice and in one of the calls asked ”have
                                                                                   
                                                                                   
you done it?”591
McGahn did not tell Donaldson the specifics of the President’s request
because he was consciously trying not to involve her in the investigation, but
Donaldson inferred that the President’s directive was related to the Russia
investigation.592 Donaldson prepared
to resign along with McGahn.593

   That evening, McGahn called both Priebus and Bannon and told them that he intended to
resign.594
McGahn recalled that, after speaking with his attorney and given the nature of the President’s
request, he decided not to share details of the President’s request with other White House
staff.595
Priebus recalled that McGahn said that the President had asked him to ”do crazy shit,”
but he thought McGahn did not tell him the specifics of the President’s request
because McGahn was trying to protect Priebus from what he did not need to
know.596
Priebus and Bannon both urged McGahn not to quit, and McGahn
ultimately returned to work that Monday and remained in his
position.597
He had not told the President directly that he planned to resign, and when they next saw
each other the President did not ask McGahn whether he had followed through with calling
Rosenstein.598

   Around the same time, Chris Christie recalled a telephone call with the President in
which the President asked what Christie thought about the President firing the Special
Counsel.599
Christie advised against doing so because there was no substantive basis for the President to fire
the Special Counsel, and because the President would lose support from Republicans in Congress
if he did so.600





Analysis


   In analyzing the President’s direction to McGahn to have the Special Counsel removed,
the following evidence is relevant to the elements of obstruction of justice:

   Obstructive act. As with the President’s firing of Comey, the attempt to remove the
Special Counsel would qualify as an obstructive act if it would naturally obstruct the
investigation and any grand jury proceedings that might flow from the inquiry.
Even if the removal of the lead prosecutor would not prevent the investigation
from continuing under a new appointee, a fact finder would need to consider
whether the act had the potential to delay further action in the investigation,
                                                                                   
                                                                                   
chill the actions of any replacement Special Counsel, or otherwise impede the
investigation.

   A threshold question is whether the President in fact directed McGahn to have the
Special Counsel removed. After news organizations reported that in June 2017
the President had ordered McGahn to have the Special Counsel removed, the
President publicly disputed these accounts, and privately told McGahn that he
had simply wanted McGahn to bring conflicts of interest to the Department of
Justice’s attention. See Volume II, Section III, infra. Some of the President’s specific
language that McGahn recalled from the calls is consistent with that explanation.
Substantial evidence, however, supports the conclusion that the President went
further and in fact directed McGahn to call Rosenstein to have the Special Counsel
removed.

   First, McGahn’s clear recollection was that the President directed him to tell
Rosenstein not only that conflicts existed but also that ”Mueller has to go.” McGahn is a
credible witness with no motive to lie or exaggerate given the position he held in the White
House.601
McGahn spoke with the President twice and understood the directive the same way both
times, making it unlikely that he misheard or misinterpreted the President’s request. In
response to that request, McGahn decided to quit because he did not want to participate in
events that he described as akin to the Saturday Night Massacre. He called his lawyer,
drove to the White House, packed up his office, prepared to submit a resignation letter with
his chief of staff, told Priebus that the President had asked him to ”do crazy shit,”
and informed Priebus and Bannon that he was leaving. Those acts would be a
highly unusual reaction to a request to convey information to the Department of
Justice.

   Second, in the days before the calls to McGahn, the President, through his counsel, had
already brought the asserted conflicts to the attention of the Department of Justice.
Accordingly, the President had no reason to have McGahn call Rosenstein that weekend to
raise conflicts issues that already had been raised.

   Third, the President’s sense of urgency and repeated requests to McGahn to take
immediate action on a weekend—”You gotta do this. You gotta call Rod.” - support
McGahn’s recollection that the President wanted the Department of Justice to take action
to remove the Special Counsel. Had the President instead sought only to have the
Department of Justice re-examine asserted conflicts to evaluate whether they posed an
ethical bar, it would have been unnecessary to set the process in motion on a Saturday and
to make repeated calls to McGahn.

   Finally, the President had discussed ”knocking out Mueller” and raised conflicts of
interest in a May 23, 2017 call with McGahn, reflecting that the President connected the
conflicts to a plan to remove the Special Counsel. And in the days leading up to June 17,
2017, the President made clear to Priebus and Bannon, who then told Ruddy, that the
President was considering terminating the Special Counsel. Also during this time period,
the President reached out to Christie to get his thoughts on firing the Special Counsel. This
                                                                                   
                                                                                   
evidence shows that the President was not just seeking an examination of whether conflicts
existed but instead was looking to use asserted conflicts as a way to terminate the Special
Counsel.

   Nexus to an official proceeding. To satisfy the proceeding requirement, it would be
necessary to establish a nexus between the President’s act of seeking to terminate the
Special Counsel and a pending or foreseeable grand jury proceeding.

   Substantial evidence indicates that by June 17, 2017, the President knew his conduct
was under investigation by a federal prosecutor who could present any evidence of
federal crimes to a grand jury. On May 23, 2017, McGahn explicitly warned the
President that his ”biggest exposure” was not his act of firing Comey but his
”other contacts” and ”calls,” and his ”ask re: Flynn.” By early June, it was widely
reported in the media that federal prosecutors had issued grand jury subpoenas
in the Flynn inquiry and that the Special Counsel had taken over the Flynn
investigation.602
On June 9, 2017, the Special Counsel’s Office informed the White House that investigators
would be interviewing intelligence agency officials who allegedly had been asked by the
President to push back against the Russia investigation. On June 14, 2017, news outlets
began reporting that the President was himself being investigated for obstruction of justice.
Based on widespread reporting, the President knew that such an investigation could
include his request for Comey’s loyalty; his request that Comey ”let[] Flynn go”; his
outreach to Coats and Rogers; and his termination of Comey and statement to
the Russian Foreign Minister that the termination had relieved ”great pressure”
related to Russia. And on June 16, 2017, the day before he directed McGahn to
have the Special Counsel removed, the President publicly acknowledged that his
conduct was under investigation by a federal prosecutor, tweeting, ”I am being
investigated for firing the FBI Director by the man who told me to fire the FBI
Director!”

   Intent. Substantial evidence indicates that the President’s attempts to remove the
Special Counsel were linked to the Special Counsel’s oversight of investigations that
involved the President’s conduct—and, most immediately, to reports that the President
was being investigated for potential obstruction of justice.

   Before the President terminated Comey, the President considered it critically important
that he was not under investigation and that the public not erroneously think he was being
investigated. As described in Volume II, Section II.D, supra, advisors perceived the
President, while he was drafting the Comey termination letter, to be concerned more than
anything else about getting out that he was not personally under investigation. When the
President learned of the appointment of the Special Counsel on May 17, 2017, he expressed
further concern about the investigation, saying ”[t]his is the end of my Presidency.” The
President also faulted Sessions for recusing, saying ”you were supposed to protect
me.”

   On June 14, 2017, when the Washington Post reported that the Special Counsel was
investigating the President for obstruction of justice, the President was facing what he had
                                                                                   
                                                                                   
wanted to avoid: a criminal investigation into his own conduct that was the subject of
widespread media attention. The evidence indicates that news of the obstruction
investigation prompted the President to call McGahn and seek to have the Special Counsel
removed. By mid-June, the Department of Justice had already cleared the Special
Counsel’s service and the President’s advisors had told him that the claimed conflicts of
interest were ”silly” and did not provide a basis to remove the Special Counsel. On June
13, 2017, the Acting Attorney General testified before Congress that no good cause
for removing the Special Counsel existed, and the President dictated a press
statement to Sanders saying he had no intention of firing the Special Counsel. But
the next day, the media reported that the President was under investigation for
obstruction of justice and the Special Counsel was interviewing witnesses about
events related to possible obstruction—spurring the President to write critical
tweets about the Special Counsel’s investigation. The President called McGahn
at home that night and then called him on Saturday from Camp David. The
evidence accordingly indicates that news that an obstruction investigation had been
opened is what led the President to call McGahn to have the Special Counsel
terminated.

   There also is evidence that the President knew that he should not have made those calls
to McGahn. The President made the calls to McGahn after McGahn had specifically told
the President that the White House Counsel’s Office—and McGahn himself—could not be
involved in pressing conflicts claims and that the President should consult with his personal
counsel if he wished to raise conflicts. Instead of relying on his personal counsel to
submit the conflicts claims, the President sought to use his official powers to
remove the Special Counsel. And after the media reported on the President’s
actions, he denied that he ever ordered McGahn to have the Special Counsel
terminated and made repeated efforts to have McGahn deny the story, as discussed in
Volume II, Section III, infra. Those denials are contrary to the evidence and
suggest the President’s awareness that the direction to McGahn could be seen as
improper.




   F.    The President’s Efforts to Curtail the Special Counsel Investigation




Overview


Two days after the President directed McGahn to have the Special Counsel removed, the
President made another attempt to affect the course of the Russia investigation. On June
                                                                                   
                                                                                   
19, 2017, the President met one-on-one with Corey Lewandowski in the Oval Office and
dictated a message to be delivered to Attorney General Sessions that would have had the
effect of limiting the Russia investigation to future election interference only. One month
later, the President met again with Lewandowski and followed up on the request to have
Sessions limit the scope of the Russia investigation. Lewandowski told the President the
message would be delivered soon. Hours later, the President publicly criticized
Sessions in an unplanned press interview, raising questions about Sessions’s job
security.




   1.    The President Asks Corey Lewandowski to Deliver a Message to Sessions to
Curtail the Special Counsel Investigation

On June 19, 2017, two days after the President directed McGahn to have the Special Counsel
removed, the President met one-on-one in the Oval Office with his former campaign manager Corey
Lewandowski.603
Senior White House advisors described Lewandowski as a ”devotee” of the
President and said the relationship between the President and Lewandowski was
”close.”604

   During the June 19 meeting, Lewandowski recalled that, after some small
talk, the President brought up Sessions and criticized his recusal from the Russia
investigation.605
The President told Lewandowski that Sessions was weak and that if the President had
known about the likelihood of recusal in advance, he would not have appointed
Sessions.606
The President then asked Lewandowski to deliver a message to Sessions and said ”write this
down.”607
This was the first time the President had asked Lewandowski to take dictation, and
Lewandowski wrote as fast as possible to make sure he captured the content
correctly.608

   The President directed that Sessions should give a speech publicly announcing:


      

      I  know  that  I  recused  myself  from  certain  things  having  to  do  with
      specific  areas.  But  our  POTUS  … is  being  treated  very  unfairly.  He
      shouldn’t have a Special Prosecutor/Counsel b/c he hasn’t done anything
      wrong. I was on the campaign w/ him for nine months, there were no
      Russians involved with him. I know it for a fact b/c I was there. He didn’t
      do  anything  wrong  except  he  ran  the  greatest  campaign  in  American
                                                                                   
                                                                                   
      history.609


   The dictated message went on to state that Sessions would meet with the Special
Counsel to limit his jurisdiction to future election interference:


      

      Now a group of people want to subvert the Constitution of the United
      States. I am going to meet with the Special Prosecutor to explain this is
      very unfair and let the Special Prosecutor move forward with investigating
      election meddling for future elections so that nothing can happen in future
      elections.610


   The President said that if Sessions delivered that statement he would be the ”most popular guy in
the country.”611
Lewandowski told the President he understood what the President wanted Sessions to
do.612

   Lewandowski wanted to pass the message to Sessions in person rather than over the
phone.613
He did not want to meet at the Department of Justice because he did
not want a public log of his visit and did not want Sessions to have an
advantage over him by meeting on what Lewandowski described as Sessions’s
turf.614
Lewandowski called Sessions and arranged a meeting for the following evening
at Lewandowski’s office, but Sessions had to cancel due to a last minute
conflict.615
Shortly thereafter, Lewandowski left Washington, D.C., without having
had an opportunity to meet with Sessions to convey the President’s
message.616
Lewandowski stored the notes in a safe at his home, which he stated was his standard procedure with
sensitive items.617




   2.    The President Follows Up with Lewandowski

Following his June meeting with the President, Lewandowski contacted Rick Dearborn,
then a senior White House official, and asked if Dearborn could pass a message to
Sessions.618
Dearborn agreed without knowing what the message was, and Lewandowski later confirmed
that Dearborn would meet with Sessions for dinner in late July and could deliver the message
then.619
                                                                                   
                                                                                   
Lewandowski recalled thinking that the President had asked him to pass the message
because the President knew Lewandowski could be trusted, but Lewandowski believed
Dearborn would be a better messenger because he had a longstanding relationship with
Sessions and because Dearborn was in the government while Lewandowski was
not.620

   On July 19, 2017, the President again met with Lewandowski alone in the Oval
Office.621
In the preceding days, as described in Volume II, Section II.G, infra, emails and other
information about the June 9, 2016 meeting between several Russians and Donald Trump Jr.,
Jared Kushner, and Paul Manafort had been publicly disclosed. In the July 19 meeting with
Lewandowski, the President raised his previous request and asked if Lewandowski had talked to
Sessions.622
Lewandowski told the President that the message would be delivered
soon.623
Lewandowski recalled that the President told him that if Sessions
did not meet with him, Lewandowski should tell Sessions he was
fired.624

   Immediately following the meeting with the President, Lewandowski
saw Dearborn in the anteroom outside the Oval Office and gave him a
typewritten version of the message the President had dictated to be delivered to
Sessions.625
Lewandowski told Dearborn that the notes were the message they had discussed, but
Dearborn did not recall whether Lewandowski said the message was from the
President.626
The message ”definitely raised an eyebrow” for Dearborn, and he recalled not
wanting to ask where it came from or think further about doing anything with
it.627
Dearborn also said that being asked to serve as a messenger to Sessions made him
uncomfortable.628
He recalled later telling Lewandowski that he had handled the situation, but
he did not actually follow through with delivering the message to Sessions,
and he did not keep a copy of the typewritten notes Lewandowski had given
him.629




   3.    The President Publicly Criticizes Sessions in a New York Times Interview

Within hours of the President’s meeting with Lewandowski on July
19, 2017, the President gave an unplanned interview to the New York
Times in which he criticized Sessions’s decision to recuse from the Russia
investigation.630
                                                                                   
                                                                                   
The President said that ”Sessions should have never recused himself, and if he was going to
recuse himself, he should have told me before he took the job, and I would have picked somebody
else.”631
Sessions’s recusal, the President said, was ”very unfair to the president. How
do you take a job and then recuse yourself? If he would have recused himself
before the job, I would have said, ’Thanks, Jeff, but I can’t, you know, I’m
not going to take you.’ It’s extremely unfair, and that’s a mild word, to the
president.”632
Hicks, who was present for the interview, recalled trying to ”throw [herself] between the
reporters and [the President]” to stop parts of the interview, but the President ”loved the
interview.”633

   Later that day, Lewandowski met with Hicks and they discussed the President’s New York Times
interview.634
Lewandowski recalled telling Hicks about the President’s request that he meet with Sessions and
joking with her about the idea of firing Sessions as a private citizen if Sessions would not meet
with him.635
As Hicks remembered the conversation, Lewandowski told her the President had recently asked
him to meet with Sessions and deliver a message that he needed to do the ”right thing” and
resign.636
While Hicks and Lewandowski were together, the President called Hicks and told her he was
happy with how coverage of his New York Times interview criticizing Sessions was playing
out.637




   4.    The President Orders Priebus to Demand Sessions’s Resignation

Three days later, on July 21, 2017, the Washington Post reported that U.S.
intelligence intercepts showed that Sessions had discussed campaign-related
matters with the Russian ambassador, contrary to what Sessions had said
publicly.638
That evening, Priebus called Hunt to talk about whether Sessions might be fired or might
resign.639
Priebus had previously talked to Hunt when the media had reported on tensions between Sessions
and the President, and, after speaking to Sessions, Hunt had told Priebus that the President
would have to fire Sessions if he wanted to remove Sessions because Sessions was not going to
quit.640
According to Hunt, who took contemporaneous notes of the July 21 call, Hunt
told Priebus that, as they had previously discussed, Sessions had no intention of
resigning.641
Hunt asked Priebus what the President would accomplish by firing Sessions, pointing
out there was an investigation before and there would be an investigation
                                                                                   
                                                                                   
after.642

   Early the following morning, July 22, 2017, the President tweeted, ”A
new INTELLIGENCE LEAK from the Amazon Washington Post, this
time against A.G. Jeff Sessions. These illegal leaks, like Comey’s, must
stop!”643
Approximately one hour later, the President tweeted, ”So many people are asking why isn’t
the A.G. or Special Council looking at the many Hillary Clinton or Comey crimes. 33,000 e-mails
deleted?”644
Later that morning, while aboard Marine One on the way to Norfolk,
Virginia, the President told Priebus that he had to get Sessions to resign
immediately.645
The President said that the country had lost confidence in Sessions and the negative publicity was not
tolerable.646
According to contemporaneous notes taken by Priebus, the President
told Priebus to say that he ”need[ed]a letter of resignation on [his] desk
immediately” and that Sessions had ”no choice” but ”must immediately
resign.”647
Priebus replied that if they fired Sessions, they would never get a new Attorney General
confirmed and that the Department of Justice and Congress would turn their backs on the
President, but the President suggested he could make a recess appointment to replace
Sessions.648

   Priebus believed that the President’s request was a problem, so he called McGahn and
asked for advice, explaining that he did not want to pull the trigger on something that was ”all
wrong.”649
Although the President tied his desire for Sessions to resign to Sessions’s negative press and
poor performance in congressional testimony, Priebus believed that the President’s desire to
replace Sessions was driven by the President’s hatred of Sessions’s recusal from the Russia
investigation.650
McGahn told Priebus not to follow the President’s order and said they
should consult their personal counsel, with whom they had attorney–client
privilege.651
McGahn and Priebus discussed the possibility that they would both
have to resign rather than carry out the President’s order to fire
Sessions.652

   That afternoon, the President followed up with Priebus about demanding Sessions’s
resignation, using words to the effect of, ”Did you get it? Are you working on
it?”653
Priebus said that he believed that his job depended on whether he followed
the order to remove Sessions, although the President did not directly say
so.654 Even though
Priebus did not intend to carry out the President’s directive, he told the President he would get Sessions
to resign.655
                                                                                   
                                                                                   
Later in the day, Priebus called the President and explained that it would be a calamity if
Sessions resigned because Priebus expected that Rosenstein and Associate Attorney General
Rachel Brand would also resign and the President would be unable to get anyone else
confirmed.656
The President agreed to hold off on demanding Sessions’s resignation until after
the Sunday shows the next day, to prevent the shows from focusing on the
firing.657

   By the end of that weekend, Priebus recalled that the President relented and agreed not to ask Sessions
to resign.658
Over the next several days, the President tweeted about Sessions. On the morning of Monday, July
24, 2017, the President criticized Sessions for neglecting to investigate Clinton and called him
”beleaguered.”659
On July 25, the President tweeted, ”Attorney General Jeff Sessions has taken a VERY
weak position on Hillary Clinton crimes (where are E-mails & DNC server) & Intel
leakers!”660
The following day, July 26, the President tweeted, ”Why didn’t A.G. Sessions replace
Acting FBI Director Andrew McCabe, a Comey friend who was in charge of Clinton
investigation.”661
According to Hunt, in light of the President’s frequent public attacks,
Sessions prepared another resignation letter and for the rest of the year
carried it with him in his pocket every time he went to the White
House.662





Analysis


   In analyzing the President’s efforts to have Lewandowski deliver a message directing
Sessions to publicly announce that the Special Counsel investigation would be confined to
future election interference, the following evidence is relevant to the elements of obstruction
of justice:

   Obstructive act. The President’s effort to send Sessions a message through Lewandowski
would qualify as an obstructive act if it would naturally obstruct the investigation and any
grand jury proceedings that might flow from the inquiry.

   The President sought to have Sessions announce that the President ”shouldn’t have a
Special Prosecutor/Counsel” and that Sessions was going to ”meet with the Special
Prosecutor to explain this is very unfair and let the Special Prosecutor move forward with
investigating election meddling for future elections so that nothing can happen in
future elections.” The President wanted Sessions to disregard his recusal from the
investigation, which had followed from a formal DOJ ethics review, and have
                                                                                   
                                                                                   
Sessions declare that he knew ”for a fact” that ”there were no Russians involved
with the campaign” because he ”was there.” The President further directed that
Sessions should explain that the President should not be subject to an investigation
”because he hasn’t done anything wrong.” Taken together, the President’s directives
indicate that Sessions was being instructed to tell the Special Counsel to end the
existing investigation into the President and his campaign, with the Special Counsel
being permitted to ”move forward with investigating election meddling for future
elections.”

   Nexus to an official proceeding. As described above, by the time of the President’s
initial one-on-one meeting with Lewandowski on June 19, 2017, the existence of a grand
jury investigation supervised by the Special Counsel was public knowledge. By the time of
the President’s follow-up meeting with Lewandowski, ________ ___ _____________ _________ See
Volume II, Section II.G, infra. To satisfy the nexus requirement, it would be necessary to
show that limiting the Special Counsel’s investigation would have the natural and probable
effect of impeding that grand jury proceeding.

   Intent. Substantial evidence indicates that the President’s effort to have Sessions limit
the scope of the Special Counsel’s investigation to future election interference was intended
to prevent further investigative scrutiny of the President’s and his campaign’s
conduct.

   As previously described, see Volume II, Section II.B, supra, the President knew that
the Russia investigation was focused in part on his campaign, and he perceived allegations
of Russian interference to cast doubt on the legitimacy of his election. The President
further knew that the investigation had broadened to include his own conduct
and whether he had obstructed justice. Those investigations would not proceed
if the Special Counsel’s jurisdiction were limited to future election interference
only.

   The timing and circumstances of the President’s actions support the conclusion that he
sought that result. The President’s initial direction that Sessions should limit
the Special Counsel’s investigation came just two days after the President had
ordered McGahn to have the Special Counsel removed, which itself followed public
reports that the President was personally under investigation for obstruction of
justice. The sequence of those events raises an inference that after seeking to
terminate the Special Counsel, the President sought to exclude his and his campaign’s
conduct from the investigation’s scope. The President raised the matter with
Lewandowski again on July 19, 2017, just days after emails and information about
the June 9, 2016 meeting between Russians and senior campaign officials had
been publicly disclosed, generating substantial media coverage and investigative
interest.

   The manner in which the President acted provides additional evidence of his intent.
Rather than rely on official channels, the President met with Lewandowski alone in the
Oval Office. The President selected a loyal ”devotee” outside the White House to deliver
the message, supporting an inference that he was working outside White House channels,
                                                                                   
                                                                                   
including McGahn, who had previously resisted contacting the Department of Justice
about the Special Counsel. The President also did not contact the Acting Attorney
General, who had just testified publicly that there was no cause to remove the Special
Counsel. Instead, the President tried to use Sessions to restrict and redirect the Special
Counsel’s investigation when Sessions was recused and could not properly take any action
on it.

   The July 19, 2017 events provide further evidence of the President’s intent. The
President followed up with Lewandowski in a separate one-on-one meeting one
month after he first dictated the message for Sessions, demonstrating he still
sought to pursue the request. And just hours after Lewandowski assured the
President that the message would soon be delivered to Sessions, the President gave
an unplanned interview to the New York Times in which he publicly attacked
Sessions and raised questions about his job security. Four days later, on July
22, 2017, the President directed Priebus to obtain Sessions’s resignation. That
evidence could raise an inference that the President wanted Sessions to realize
that his job might be on the line as he evaluated whether to comply with the
President’s direction that Sessions publicly announce that, notwithstanding his recusal,
he was going to confine the Special Counsel’s investigation to future election
interference.




   G.    The President’s Efforts to Prevent Disclosure of Emails About the June 9, 2016
Meeting Between Russians and Senior Campaign Officials




Overview


By June 2017, the President became aware of emails setting up the June 9, 2016 meeting
between senior campaign officials and Russians who offered derogatory information on
Hillary Clinton as ”part of Russia and its government’s support for Mr. Trump.”
On multiple occasions in late June and early July 2017, the President directed
aides not to publicly disclose the emails, and he then dictated a statement about
the meeting to be issued by Donald Trump Jr. describing the meeting as about
adoption.


                                                                                   
                                                                                   


   1.    The President Learns About the Existence of Emails Concerning the June 9; 2016
Trump Tower Meeting

In mid-June 2017—the same week that the President first asked Lewandowski to pass a message to
Sessions—senior Administration officials became aware of emails exchanged during the campaign
arranging a meeting between Donald Trump Jr., Paul Manafort, Jared Kushner, and a Russian
attorney.”663
As described in Volume I, Section IV.A.5, supra, the emails stated that the
”Crown [P]rosecutor of Russia” had offered ”to provide the Trump campaign
with some official documents and information that would incriminate Hillary and
her dealings with Russia” as part of ”Russia and its government’s support for
Mr. Trump.”664
Trump Jr.responded,”[I]f it’s what you say I love
it,”665
and he, Kushner, and Manafort met with the Russian attorney
and several other Russian individuals at Trump Tower on June 9,
2016.666
At the meeting, the Russian attorney claimed that funds derived from illegal
activities in Russia were provided to Hillary Clinton and other Democrats,
and the Russian attorney then spoke about the Magnitsky Act, a 2012 U.S.
statute that imposed financial and travel sanctions on Russian officials and
that had resulted in a retaliatory ban in Russia on U.S. adoptions of Russian
children.667

   According to written answers submitted by the President in response to questions from
this Office, the President had no recollection of learning of the meeting or the emails
setting it up at the time the meeting occurred or at any other time before the
election.668

   The Trump Campaign had previously received a document request from SSCI that
called for the production of various information, including, ”[a] list and a description of all
meetings” between any ”individual affiliated with the Trump campaign” and ”any individual
formally or informally affiliated with the Russian government or Russian business interests
which took place between June 16, 2015, and 12 pm on January 20, 2017,” and associated
records.669
Trump Organization attorneys became aware of the June 9 meeting no later than the first
week of June 2017, when they began interviewing the meeting participants, and the Trump
Organization attorneys provided the emails setting up the meeting to the President’s personal
counsel.670
Mark Corallo, who had been hired as a spokesman for the President’s personal legal
team, recalled that he learned about the June 9 meeting around June 21 or 22,
2017.671
Priebus recalled learning about the June 9 meeting from Fox News host Sean Hannity in late June
2017.672
                                                                                   
                                                                                   
Priebus notified one of the President’s personal attorneys, who told Priebus he was already working
on it.673
By late June, several advisors recalled receiving media inquiries that could relate to the June 9
meeting.674




   2.    The President Directs Communications Staff Not to Publicly Disclose Information
About the June 9 Meeting

Communications advisors Hope Hicks and Josh Raffel recalled discussing with Jared
Kushner and Ivanka Trump that the emails were damaging and would inevitably be
leaked.675
Hicks and Raffel advised that the best strategy was to proactively release the emails to the
press.676
On or about June 22, 2017, Hicks attended a meeting in the
White House residence with the President, Kushner, and Ivanka
Trump.677
According to Hicks, Kushner said that he wanted to fill the President in on
something that had been discovered in the documents he was to provide to
the congressional committees involving a meeting with him, Manafort, and
Trump Jr.678
Kushner brought a folder of documents to the meeting and tried to show them to the President, but
the President stopped Kushner and said he did not want to know about it, shutting the conversation
down.679

   On June 28, 2017, Hicks viewed the emails at Kushner’s attorney’s
office.680
She recalled being shocked by the emails because they looked ”really
bad.”681
The next day, Hicks spoke privately with the President to mention her concern
about the emails, which she understood were soon going to be shared with
Congress.682
The President seemed upset because too many people knew about the
emails and he told Hicks that just one lawyer should deal with the
matter.683 The
President indicated that he did not think the emails would leak, but said they would leak if everyone had
access to them.684

   Later that day, Hicks, Kushner, and Ivanka Trump went together to talk to the
President.685
Hicks recalled that Kushner told the President the June 9 meeting was not a big
deal and was about Russian adoption, but that emails existed setting up the
meeting.686
                                                                                   
                                                                                   
Hicks said she wanted to get in front of the story and have
Trump Jr. release the emails as part of an interview with ”softball
questions.”687
The President said he did not want to know about it and they should not go to the
press.688 Hicks
warned the President that the emails were ”really bad” and the story would be ”massive” when
it broke, but the President was insistent that he did not want to talk about it and said he did not
want details.689
Hicks recalled that the President asked Kushner when his document production was
due.690
Kushner responded that it would be a couple of weeks and the President said, ”then leave it
alone.”691
Hicks also recalled that the President said Kushner’s attorney should give the emails to whomever
he needed to give them to, but the President did not think they would be leaked to the
press.692
Raffel later heard from Hicks that the President had directed the group not to be
proactive in disclosing the emails because the President believed they would not
leak.693




   3.    The President Directs Trump Jr.’s Response to Press Inquiries About the June 9
Meeting

The following week, the President departed on an overseas trip for the G20 summit in
Hamburg, Germany, accompanied by Hicks, Raffel, Kushner, and Ivanka Trump, among
others.694
On July 7, 2017, while the President was overseas, Hicks and Raffel learned
that the New York Times was working on a story about the June 9
meeting.695
The next day, Hicks told the President about the story and he directed her not to
comment.696 Hicks
thought the President’s reaction was odd because he usually considered not responding to the press to be
the ultimate sin.697
Later that day, Hicks and the President again spoke about the
story.698
Hicks recalled that the President asked her what the meeting had been
about, and she said that she had been told the meeting was about Russian
adoption.699 The President
responded, ”then just say that.”700

   On the flight home from the G20 on July 8, 2017, Hicks obtained a draft
statement about the meeting to be released by Trump Jr. and brought it to the
                                                                                   
                                                                                   
President.701
The draft statement began with a reference to the information that was
offered by the Russians in setting up the meeting: ”I was asked to have a
meeting by an acquaintance I knew from the 2013 Miss Universe pageant
with an individual who I was told might have information helpful to the
campaign.”702
Hicks again wanted to disclose the entire story, but the President
directed that the statement not be issued because it said too
much.703 The
President told Hicks to say only that Trump Jr. took a brief meeting and it was about Russian
adoption.704
After speaking with the President, Hicks texted Trump Jr. a revised statement on the
June 9 meeting that read:


      

      It   was   a   short   meeting.   I   asked   Jared   and   Paul   to   stop   by.
      We  discussed  a  program  about  the  adoption  of  Russian  children
      that   was   active   and   popular   with   American   families   years   ago
      and   was   since   ended   by   the   Russian   government,   but   it   was
      not   a   campaign   issue   at   that   time   and   there   was   no   follow
      up.705


   Hicks’s text concluded, ”Are you ok with this? Attributed to
you.”706
Trump Jr. responded by text message that he wanted to add the word ”primarily” before ”discussed”
so that the statement would read, ”We primarily discussed a program about the adoption of Russian
children.”707
Trump Jr. texted that he wanted the change because ”[t]hey started with some
Hillary thing which was bs and some other nonsense which we shot down
fast.”708
Hicks texted back, ”I think that’s right too but boss man worried it invites a lot of questions[.]
[U]ltimately [d]efer to you and [your attorney] on that word Be I know it’s important and I
think the mention of a campaign issue adds something to it in case we have to go
further.”709
Trump Jr. responded, ”If I don’t have it in there it appears as though I’m lying later when they inevitably
leak something.”710
Trump Jr.’s statement—adding the word ”primarily” and making
other minor additions—was then provided to the New York
Times.711
The full statement provided to the Times stated:


                                                                                   
                                                                                   
      

      It  was  a  short  introductory  meeting.  I  asked  Jared  and  Paul  to
      stop  by.  We  primarily  discussed  a  program  about  the  adoption  of
      Russian  children  that  was  active  and  popular  with  American  families
      years  ago  and  was  since  ended  by  the  Russian  government,  but
      it  was  not  a  campaign  issue  at  the  time  and  there  was  no  follow
      up.  I  was  asked  to  attend  the  meeting  by  an  acquaintance,  but
      was  not  told  the  name  of  the  person  I  would  be  meeting  with
      beforehand.712


   The statement did not mention the offer of derogatory information about
Clinton or any discussion of the Magnitsky Act or U.S. sanctions, which were
the principal subjects of the meeting, as described in Volume I, Section IV.A.5,
supra.

   A short while later, while still on Air Force One, Hicks learned that Priebus knew about
the emails, which further convinced her that additional information about the June 9
meeting would leak and the White House should be proactive and get in front of the
story.713
Hicks recalled again going to the President to urge him that they should be fully transparent
about the June 9 meeting, but he again said no, telling Hicks, ”You’ve given a statement. We’re
done.”714

   Later on the flight home, Hicks went to the President’s cabin,
where the President was on the phone with one of his personal
attorneys.715
At one point the President handed the phone to Hicks, and the attorney told Hicks that he had
been working with Circa News on a separate story, and that she should not talk to the New York
Times.716




   4.    The Media Reports on the June 9, 2016 Meeting

Before the President’s flight home from the G20 landed, the
New York Times published its story about the June 9, 2016
meeting.717
In addition to the statement from Trump Jr., the Times story also quoted a statement
from Corallo on behalf of the President’s legal team suggesting that the meeting might
have been a setup by individuals working with the firm that produced the Steele
reporting.718
Corallo also worked with Circa News on a story published an hour later that
questioned whether Democratic operatives had arranged the June 9 meeting to
                                                                                   
                                                                                   
create the appearance of improper connections between Russia and Trump family
members.719 Hicks was
upset about Corallo’s public statement and called him that evening to say the President had not approved
the statement.720

   The next day, July 9, 2017, Hicks and the President called Corallo
together and the President criticized Corallo for the statement he had
released.721
Corallo told the President the statement had been authorized and further observed that
Trump Jr.’s statement was inaccurate and that a document existed that would contradict
it.722
Corallo said that he purposely used the term ”document” to refer to the emails setting up
the June 9 meeting because he did not know what the President knew about the
emails.723
Corallo recalled that when he referred to the ”document” on the call with the President,
Hicks responded that only a few people had access to it and said ”it will never get
out.”724
Corallo took contemporaneous notes of the call that say: ”Also mention
existence of doc. Hope says ’only a few people have it. It will never get
out.”725
Hicks later told investigators that she had no memory of making that comment
and had always believed the emails would eventually be leaked, but she might
have been channeling the President on the phone call because it was clear to her
throughout her conversations with the President that he did not think the emails would
leak.726

   On July 11, 2017, Trump Jr. posted redacted images of the emails setting
up the June 9 meeting on Twitter; the New York Times reported that he did
so ”[a]fter being told that The Times was about to publish the content of the
emails.”727
Later that day, the media reported that the President had been personally involved in
preparing Trump Jr.’s initial statement to the New York Times that had claimed
the meeting ”primarily” concerned ”a program about the adoption of Russian
children.”728
Over the next several days, the President’s personal counsel repeatedly and
inaccurately denied that the President played any role in drafting Trump Jr.’s
statement.729
After consulting with the President on the issue, White House Press Secretary
Sarah Sanders told the media that the President ”certainly didn’t dictate” the
statement, but that ”he weighed in, offered suggestions like any father would
do.”730
Several months later, the President’s personal counsel stated in a private communication to
the Special Counsel’s Office that ”the President dictated a short but accurate
response to the New York Times article on behalf of his son, Donald Trump,
                                                                                   
                                                                                   
Jr.”731
The President later told the press that it was ”irrelevant” whether he dictated the statement and
said, ”It’s a statement to the New York Times…. That’s not a statement to a high tribunal of
judges.”732
That’s not a statement to a high tribunal of


      

      On      July      12,      2017,      the      Special      Counsel’s      Office
      ______    _____    Trump Jr. _________      _______      related      to      the
      June    9    meeting    and    those    who    attended    the    June    9
      meeting.733


   On July 19, 2017, the President had his follow-up meeting with Lewandowski
and then met with reporters for the New York Times. In addition to criticizing
Sessions in his Times interview, the President addressed the June 9, 2016
meeting and said he ”didn’t know anything about the meeting ”at the
time.”734
The President added, ”As I’ve said—most other people, you know, when they call up and
say, ’By the way, we have information on your opponent,’ I think most politicians—I was
just with a lot of people, they said…, ’Who wouldn’t have taken a meeting like
that?”735





Analysis


   In analyzing the President’s actions regarding the disclosure of information about the
June 9 meeting, the following evidence is relevant to the elements of obstruction of
justice:

   Obstructive act. On at least three occasions between June 29, 2017, and July 9, 2017,
the President directed Hicks and others not to publicly disclose information about the
June 9, 2016 meeting between senior campaign officials and a Russian attorney.
On June 29, Hicks warned the President that the emails setting up the June 9
meeting were ”really bad” and the story would be ”massive” when it broke, but the
President told her and Kushner to ”leave it alone.” Early on July 8, after Hicks told
the President the New York Times was working on a story about the June 9
meeting, the President directed her not to comment, even though Hicks said that the
President usually considered not responding to the press to be the ultimate sin.
                                                                                   
                                                                                   
Later that day, the President rejected Trump Jr.’s draft statement that would
have acknowledged that the meeting was with ”an individual who I was told
might have information helpful to the campaign.” The President then dictated a
statement to Hicks that said the meeting was about Russian adoption (which
the President had twice been told was discussed at the meeting). The statement
dictated by the President did not mention the offer of derogatory information about
Clinton.

   Each of these efforts by the President involved his communications team and was
directed at the press. They would amount to obstructive acts only if the President, by
taking these actions, sought to withhold information from or mislead congressional
investigators or the Special Counsel. On May 17, 2017, the President’s campaign received a
document request from SSCI that clearly covered the June 9 meeting and underlying
emails, and those documents also plainly would have been relevant to the Special Counsel’s
investigation.

   But the evidence does not establish that the President took steps to prevent the emails
or other information about the June 9 meeting from being provided to Congress or the
Special Counsel. The series of discussions in which the President sought to limit access to
the emails and prevent their public release occurred in the context of developing a press
strategy. The only evidence we have of the President discussing the production of
documents to Congress or the Special Counsel is the conversation on June 29, 2017, when
Hicks recalled the President acknowledging that Kushner’s attorney should provide emails
related to the June 9 meeting to whomever he needed to give them to. We do
not have evidence of what the President discussed with his own lawyers at that
time.

   Nexus to an official proceeding. As described above, by the time of the President’s
attempts to prevent the public release of the emails regarding the June 9 meeting,
the existence of a grand jury investigation supervised by the Special Counsel
was public knowledge, and the President had been told that the emails were
responsive to congressional inquiries. To satisfy the nexus requirement, however,
it would be necessary to show that preventing the release of the emails to the
public would have the natural and probable effect of impeding the grand jury
proceeding or congressional inquiries. As noted above, the evidence does not establish
that the President sought to prevent disclosure of the emails in those official
proceedings.

   Intent. The evidence establishes the President’s substantial involvement in the
communications strategy related to information about his campaign’s connections to
Russia and his desire to minimize public disclosures about those connections. The
President became aware of the emails no later than June 29, 2017, when he discussed them
with Hicks and Kushner, and he could have been aware of them as early as June 2, 2017,
when lawyers for the Trump Organization began interviewing witnesses who participated in
the June 9 meeting. The President thereafter repeatedly rejected the advice of
Hicks and other staffers to publicly release information about the June 9 meeting.
                                                                                   
                                                                                   
The President expressed concern that multiple people had access to the emails
and instructed Hicks that only one lawyer should deal with the matter. And
the President dictated a statement to be released by Trump Jr. in response to
the first press accounts of the June 9 meeting that said the meeting was about
adoption.

   But as described above, the evidence does not establish that the President intended to
prevent the Special Counsel’s Office or Congress from obtaining the emails setting up
the June 9 meeting or other information about that meeting. The statement
recorded by Corallo—that the emails ”will never get out”—can be explained as
reflecting a belief that the emails would not be made public if the President’s press
strategy were followed, even if the emails were provided to Congress and the Special
Counsel.




   H.    The President’s Further Efforts to Have the Attorney General Take Over the
Investigation




Overview


From summer 2017 through 2018, the President attempted to have Attorney General
Sessions reverse his recusal, take control of the Special Counsel’s investigation, and order
an investigation of Hillary Clinton.





Evidence





   1.    The President Again Seeks to Have Sessions Reverse his Recusal

                                                                                   
                                                                                   
After returning Sessions’s resignation letter at the end of May 2017, but before
the President’s July 19, 2017 New York Times interview in which he publicly
criticized Sessions for recusing from the Russia investigation, the President took
additional steps to have Sessions reverse his recusal. In particular, at some point
after the May 17, 2017 appointment of the Special Counsel, Sessions recalled,
the President called him at home and asked if Sessions would ”unrecuse”
himself.736
According to Sessions, the President asked him to reverse his recusal so that
Sessions could direct the Department of Justice to investigate and prosecute Hillary
Clinton, and the ”gist” of the conversation was that the President wanted
Sessions to unrecuse from ”all of it,” including the Special Counsel’s Russia
investigation.737
Sessions listened but did not respond, and he did not reverse his recusal or order an investigation
of Clinton.738

   In early July 2017, the President asked Staff Secretary Rob
Porter what he thought of Associate Attorney General Rachel
Brand.739
Porter recalled that the President asked him if Brand was good, tough, and ”on the
team.”740
The President also asked if Porter thought Brand was interested in being responsible for the
Special Counsel’s investigation and whether she would want to be Attorney General one
day.741
Because Porter knew Brand, the President asked him to sound her out
about taking responsibility for the investigation and being Attorney
General.742
Contemporaneous notes taken by Porter show that the President
told Porter to ”Keep in touch with your friend,” in reference to
Brand.743
Later, the President asked Porter a few times in passing whether he had spoken to
Brand, but Porter did not reach out to her because he was uncomfortable with the
task.744 In
asking him to reach out to Brand, Porter understood the President to want to find someone to
end the Russia investigation or fire the Special Counsel, although the President never said so
explicitly.745
Porter did not contact Brand because he was sensitive to the implications
of that action and did not want to be involved in a chain of events
associated with an effort to end the investigation or fire the Special
Counsel.746

   McGahn recalled that during the summer of 2017, he and the
President discussed the fact that if Sessions were no longer in his position
the Special Counsel would report directly to a non-recused Attorney
General.747
                                                                                   
                                                                                   
McGahn told the President that things might not change much under a new Attorney
General.748
McGahn also recalled that in or around July 2017, the President frequently brought up his displeasure
with Sessions.749
Hicks recalled that the President viewed Sessions’s recusal from the Russia investigation as an act of
disloyalty.750
In addition to criticizing Sessions’s recusal, the President raised other
concerns about Sessions and his job performance with McGahn and
Hicks.751




   2.    Additional Efforts to Have Sessions Unrecuse or Direct Investigations Covered by
his Recusal

Later in 2017, the President continued to urge Sessions to reverse his recusal from
campaign-related investigations and considered replacing Sessions with an Attorney
General who would not be recused.

   On October 16, 2017, the President met privately with Sessions and
said that the Department of Justice was not investigating individuals
and events that the President thought the Department should be
investigating.752
According to contemporaneous notes taken by Porter, who was at the meeting, the
President mentioned Clinton’s emails and said, ”Don’t have to tell us, just take [a]
look.”753 Sessions
did not offer any assurances or promises to the President that the Department of Justice would comply
with that request.754
Two days later, on October 18, 2017, the President tweeted, ”Wow, FBI confirms report
that James Comey drafted letter exonerating Crooked Hillary Clinton long before
investigation was complete. Many people not interviewed, including Clinton herself.
Comey stated under oath that he didn’t do this—obviously a fix? Where is Justice
Dept?”755
On October 29, 2017, the President tweeted that there was ”ANGER & UNITY” over a
”lack of investigation” of Clinton and ”the Comey fix,” and concluded: ”DO
SOMETHING!”756

   On December 6, 2017, five days after Flynn pleaded guilty to lying
about his contacts with the Russian government, the President asked
to speak with Sessions in the Oval Office at the end of a cabinet
meeting.757
During that Oval Office meeting, which Porter attended, the President again
suggested that Sessions could ”unrecuse,” which Porter linked to taking back
supervision of the Russia investigation and directing an investigation of Hillary
                                                                                   
                                                                                   
Clinton.758
According to contemporaneous notes taken by Porter, the President said,
”I don’t know if you could un-recuse yourself. You’d be a hero. Not telling you
to do anything. Dershowitz says POTUS can get involved. Can order AG
to investigate. I don’t want to get involved. I’m not going to get involved. I’m
not going to do anything or direct you to do anything. I just want to be treated
fairly.”759
According to Porter’s notes, Sessions responded, ”We are taking steps;
whole new leadership team. Professionals; will operate according to the
law.”760
Sessions also said, ”I never saw anything that was improper,” which Porter
thought was noteworthy because it did not fit with the previous discussion about
Clinton.”761
Porter understood Sessions to be reassuring the President that he was on the President’s
team.762

   At the end of December, the President told the New York Times
it was ”too bad” that Sessions had recused himself from the Russia
investigation.763
When asked whether Holder had been a more loyal Attorney General to President
Obama than Sessions was to him, the President said, ”I don’t want to get into
loyalty, but I will tell you that, I will say this: Holder protected President
Obama. Totally protected him. When you look at the things that they did,
and Holder protected the president. And I have great respect for that, I’ll be
honest.”764
Later in January, the President brought up the idea of replacing Sessions
and told Porter that he wanted to ”clean house” at the Department of
Justice.765
In a meeting in the White House residence that Porter attended on January 27, 2018, Porter
recalled that the President talked about the great attorney she had in the past with successful
win records, such as Roy Cohn and Jay Goldberg, and said that one of his biggest failings
as President was that he had not surrounded himself with good attorneys, citing Sessions as an
example.766
The President raised Sessions’s recusal and brought up and criticized the Special Counsel’s
investigation.767

   Over the next several months, the President continued to criticize
Sessions in tweets and media interviews and on several occasions appeared to
publicly encourage him to take action in the Russia investigation despite his
recusal.768
On June 5, 2018, for example, the President tweeted, ”The Russian Witch Hunt
Hoax continues, all because Jeff Sessions didn’t tell me he was going to recuse
himself…. I would have quickly picked someone else. So much time and money wasted,
so many lives ruined … and Sessions knew better than most that there was No
                                                                                   
                                                                                   
Collusion!”769 On
August 1, 2018, the President tweeted that ”Attorney General Jeff Sessions should stop this Rigged Witch
Hunt right now.”770
On August 23, 2018, the President publicly criticized Sessions in a press interview
and suggested that prosecutions at the Department of Justice were politically
motivated because Paul Manafort had been prosecuted but Democrats had
not.771 The
President said, ”I put in an Attorney General that never took control of the Justice Department, Jeff
Sessions.”772
That day, Sessions issued a press statement that said, ”I took control of the Department
of Justice the day I was sworn in…. While I am Attorney General, the actions
of the Department of Justice will not be improperly influenced by political
considerations.”773
The next day, the President tweeted a response: ”’Department of Justice will not be
improperly influenced by political considerations.’ Jeff, this is GREAT, what everyone
wants, so look into all of the corruption on the ’other side’ including deleted Emails, Comey
lies & leaks, Mueller conflicts, McCabe, Strzok, Page, Ohr, FISA abuse, Christopher Steele
& his phony and corrupt Dossier, the Clinton Foundation, illegal surveillance of Trump
campaign, Russian collusion by Dems—and so much more. Open up the papers
& documents without redaction? Come on Jeff, you can do it, the country is
waiting!”774

   On November7, 2018, the day after the midterm elections, the President
replaced Sessions with Sessions’s chief of staff as Acting Attorney
General.775





Analysis


   In analyzing the President’s efforts to have Sessions unrecuse himself and regain control
of the Russia investigation, the following considerations and evidence are relevant to the
elements of obstruction of justice:

   Obstructive act. To determine if the President’s efforts to have the Attorney General
unrecuse could qualify as an obstructive act, it would be necessary to assess evidence on
whether those actions would naturally impede the Russia investigation. That inquiry would
take into account the supervisory role that the Attorney General, if unrecused, would play
in the Russia investigation. It also would have to take into account that the Attorney
General’s recusal covered other campaign-related matters. The inquiry would not turn on
what Attorney General Sessions would actually do if unrecused, but on whether the efforts
to reverse his recusal would naturally have had the effect of impeding the Russia
                                                                                   
                                                                                   
investigation.

   On multiple occasions in 2017, the President spoke with Sessions about reversing his
recusal so that he could take over the Russia investigation and begin an investigation and
prosecution of Hillary Clinton. For example, in early summer 2017, Sessions recalled the
President asking him to unrecuse, but Sessions did not take it as a directive. When the
President raised the issue again in December 2017, the President said, as recorded by
Porter, ”Not telling you to do anything…. I’m not going to get involved. I’m not going to do
anything or direct you to do anything. I just want to be treated fairly.” The duration of the
President’s efforts—which spanned from March 2017 to August 2018—and the
fact that the President repeatedly criticized Sessions in public and in private for
failing to tell the President that he would have to recuse is relevant to assessing
whether the President’s efforts to have Sessions unrecuse could qualify as obstructive
acts.

   Nexus to an official proceeding. As described above, by mid-June 2017, the existence of a
grand jury investigation supervised by the Special Counsel was public knowledge. In addition,
in July 2017, a different grand jury supervised by the Special Counsel was empaneled in the
District of Columbia, and the press reported on the existence of this grand jury in early August
2017.776
Whether the conduct towards the Attorney General would have a foreseeable impact on
those proceedings turns on much of the same evidence discussed above with respect to the
obstructive-act element.

   Intent. There is evidence that at least one purpose of the President’s conduct toward
Sessions was to have Sessions assume control over the Russia investigation and
supervise it in a way that would restrict its scope. By the summer of 2017, the
President was aware that the Special Counsel was investigating him personally
for obstruction of justice. And in the wake of the disclosures of emails about
the June 9 meeting between Russians and senior members of the campaign, see
Volume II, Section II.G, supra, it was evident that the investigation into the
campaign now included the President’s son, son-in-law, and former campaign
manager. The President had previously and unsuccessfully sought to have Sessions
publicly announce that the Special Counsel investigation would be confined to
future election interference. Yet Sessions remained recused. In December 2017,
shortly after Flynn pleaded guilty, the President spoke to Sessions in the Oval
Office with only Porter present and told Sessions that he would be a hero if he
unrecused. Porter linked that request to the President’s desire that Sessions take
back supervision of the Russia investigation and direct an investigation of Hillary
Clinton. The President said in that meeting that he ”just want[ed] to be treated
fairly,” which could reflect his perception that it was unfair that he was being
investigated while Hillary Clinton was not. But a principal effect of that act would be to
restore supervision of the Russia investigation to the Attorney General—a position
that the President frequently suggested should be occupied by someone like Eric
Holder and Bobby Kennedy, who the President described as protecting their
                                                                                   
                                                                                   
presidents. A reasonable inference from those statements and the President’s
actions is that the President believed that an unrecused Attorney General would
play a protective role and could shield the President from the ongoing Russia
investigation.




   I.    The President Orders McGahn to Deny that the President Tried to Fire the Special
Counsel




Overview


In late January 2018, the media reported that in June 2017 the President had ordered
McGahn to have the Special Counsel fired based on purported conflicts of interest but
McGahn had refused, saying he would quit instead. After the story broke, the
President, through his personal counsel and two aides, sought to have McGahn
deny that he had been directed to remove the Special Counsel. Each time he was
approached, McGahn responded that he would not refute the press accounts
because they were accurate in reporting on the President’s effort to have the
Special Counsel removed. The President later personally met with McGahn in
the Oval Office with only the Chief of Staff present and tried to get McGahn to
say that the President never ordered him to fire the Special Counsel. McGahn
refused and insisted his memory of the President’s direction to remove the Special
Counsel was accurate. In that same meeting, the President challenged McGahn for
taking notes of his discussions with the President and asked why he had told
Special Counsel investigators that he had been directed to have the Special Counsel
removed.





Evidence


                                                                                   
                                                                                   



   1.    The Press Reports that the President Tried to Fire the Special Counsel

On January 25, 2018, the New York Times reported that in June 2017, the
President had ordered McGahn to have the Department of Justice fire the Special
Counsel.777
According to the article, ”[a]mid the first wave of news media reports that Mr. Mueller
was examining a possible obstruction case, the president began to argue that
Mr. Mueller had three conflicts of interest that disqualified him from overseeing the
investigation.”778
The article further reported that ”[a]fter receiving the president’s order
to fire Mr. Mueller, the White House counsel … refused to ask the
Justice Department to dismiss the special counsel, saying he would quit
instead.”779
The article stated that the president ”ultimately backed down after the
White House counsel threatened to resign rather than carry out the
directive.”780
After the article was published, the President refused to ask the dismissed the story when asked
about it by reporters, saying, ”Fake news, folks. Fake news. A typical New York Times fake
story.”781

   The next day, the Washington Post reported on the same event but
added that McGahn had not told the President directly that he intended
to resign rather than carry out the directive to have the Special Counsel
terminated.782
In that respect, the Post story clarified the Times story, which could be read to
suggest that McGahn had told the President of his intention to quit, causing
the President to back down from the order to have the Special Counsel
fired.783




   2.    The President Seeks to Have McGahn Dispute the Press Reports

On January 26, 2018, the President’s personal counsel called McGahn’s attorney and said
that the President wanted McGahn to put out a statement denying that he had
been asked to fire the Special Counsel and that he had threatened to quit in
protest.784
McGahn’s attorney spoke with McGahn about that request and then called
the President’s personal counsel to relay that McGahn would not make a
statement.785
McGahn’s attorney informed the President’s personal counsel that the Times
story was accurate in reporting that the President wanted the Special Counsel
                                                                                   
                                                                                   
removed.786
Accordingly, McGahn’s attorney said, although the article was inaccurate in some other
respects, McGahn could not comply with the President’s request to dispute the
story.787 Hicks
recalled relaying to the President that one of his attorneys had spoken to McGahn’s attorney about
the issue.788

   Also on January 26, 2017, Hicks recalled that the President asked Sanders to contact McGahn about
the story.789
McGahn told Sanders there was no need to respond and indicated that some of the article was
accurate.790
Consistent with that position, McGahn did not correct the Times story.

   On February 4, 2018, Priebus appeared on Meet the Press and said
he had not heard the President say that he wanted the Special Counsel
fired.791
After Priebus’s appearance, the President called Priebus and said he did a great job on Meet the
Press.792 The
President also told Priebus that the President had ”never said any of those things about” the Special
Counsel.793

   The next day, on February 5, 2018, the President complained about the Times article to
Porter.794 The
President told Porter that the article was ”bullshit” and he had not sought to terminate the Special
Counsel.795
The President said that McGahn leaked to the media to make himself look
good.796
The President then directed Porter to tell McGahn to create a record to
make clear that the President never directed McGahn to fire the Special
Counsel.797
Porter thought the matter should be handled by the White House communications office,
but the President said he wanted McGahn to write a letter to the file ”for our records” and
wanted something beyond a press statement to demonstrate that the reporting was
inaccurate.798
The President referred to McGahn as a ”lying bastard” and said that he wanted a record from
him.799
Porter recalled the President saying something to the effect of,
”If he doesn’t write a letter, then maybe I’ll have to get rid of
him.800

   Later that day, Porter spoke to McGahn to deliver the President’s
message.801 Porter
told McGahn that he had to write a letter to dispute that he was ever ordered to terminate the Special
Counsel.802
McGahn shrugged off the request, explaining that the media reports were
true.803
                                                                                   
                                                                                   
McGahn told Porter that the President had been insistent on firing the Special
Counsel and that McGahn had planned to resign rather than carry out the
order, although he had not personally told the President he intended to
quit.804 Porter
told McGahn that the President suggested that McGahn would be fired if he did not write the
letter.805
McGahn dismissed the threat, saying that the optics would be
terrible if the President followed through with firing him on that
basis.806
McGahn said he would not write the letter the President had
requested.807
Porter said that to his knowledge the issue of McGahn’s letter never came up with the
President again, but Porter did recall telling Kelly about his conversation with
McGahn.808

   The next day, on February 6, 2018, Kelly scheduled time for McGahn to
meet with him and the President in the Oval Office to discuss the Times
article.809
The morning of the meeting, the President’s personal counsel called
McGahn’s attorney and said that the President was going to be speaking
with McGahn and McGahn could not resign no matter what happened in the
meeting.810

   The President began the Oval Office meeting by telling McGahn that the
New York Times story did not ”look good” and McGahn needed to correct
it.811
McGahn recalled the President said, ”I never said to fire Mueller. I never said ’fire.’
This story doesn’t look good. You need to correct this. You’re the White House
counsel.”812

   In response, McGahn acknowledged that he had not told the President
directly that he planned to resign, but said that the story was otherwise
accurate.813
The President asked McGahn, ”Did I say the word
’fire’?”814
McGahn responded, ”What you said is, ’Call Rod [Rosenstein],
tell Rod that Mueller has conflicts and can’t be the Special
Counsel.’”815 The President
responded, ”I never said that.’816
The President said he merely wanted McGahn to raise the conflicts
issue with Rosenstein and leave it to him to decide what to
do.817
McGahn told the President he did not understand the conversation that
way and instead had heard, ”Call Rod. There are conflicts. Mueller has to
go.”818
                                                                                   
                                                                                   
The President asked McGahn whether he would ”do a correction,” and McGahn said
no.819
McGahn thought the President was testing his mettle to see how committed McGahn was to what
happened.820 Kelly described the
meeting as ”a little tense.”821

   The President also asked McGahn in the meeting why he had told Special Counsel’s
Office investigators that the President had told him to have the Special Counsel
removed.822 McGahn
responded that he had to and that his conversations with the President were not protected by attorney–client
privilege.823
The President then asked, ”What about these notes? Why do you
take notes? Lawyers don’t take notes. I never had a lawyer who took
notes.”824
McGahn responded that he keeps notes because he is a ”real
lawyer” and explained that notes create a record and are not a bad
thing.825
The President said, ”I’ve had lot of great lawyers, like Roy Cohn. He did not take
notes.”826

   After the Oval Office meeting concluded, Kelly recalled McGahn telling him that
McGahn and the President ”did have that conversation” about removing the Special
Counsel.827
McGahn recalled that Kelly said that he had pointed out to the President
after the Oval Office that McGahn had not backed down and would not
budge.828
Following the Oval Office meeting, the President’s personal counsel
called McGahn’s counsel and relayed that the President was ”fine” with
McGahn.829





Analysis


   In analyzing the President’s efforts to have McGahn deny that he had been ordered to
have the Special Counsel removed, the following evidence is relevant to the elements of
obstruction of justice:

   Obstructive act. The President’s repeated efforts to get McGahn to create a record
denying that the President had directed him to remove the Special Counsel would
qualify as an obstructive act if it had the natural tendency to constrain McGahn
from testifying truthfully or to undermine his credibility as a potential witness
if he testified consistently with his memory, rather than with what the record
                                                                                   
                                                                                   
said.

   There is some evidence that at the time the New York Times and Washington Post
stories were published in late January 2018, the President believed the stories were wrong
and that he had never told McGahn to have Rosenstein remove the Special Counsel. The
President correctly understood that McGahn had not told the President directly that he
planned to resign. In addition, the President told Priebus and Porter that he had not
sought to terminate the Special Counsel, and in the Oval Office meeting with McGahn, the
President said, ”I never said to fire Mueller. I never said ’fire.”” That evidence
could indicate that the President was not attempting to persuade McGahn to
change his story but was instead offering his own—but different—recollection of the
substance of his June 2017 conversations with McGahn and McGahn’s reaction to
them.

   Other evidence cuts against that understanding of the President’s conduct. As
previously described, see Volume II, Section III, supra, substantial evidence supports
McGahn’s account that the President had directed him to have the Special Counsel
removed, including the timing and context of the President’s directive; the manner in which
McGahn reacted; and the fact that the President had been told the conflicts
were insubstantial, were being considered by the Department of Justice, and
should be raised with the President’s personal counsel rather than brought to
McGahn. In addition, the President’s subsequent denials that he had told McGahn
to have the Special Counsel removed were carefully worded. When first asked
about the New York Times story, the President said, ”Fake news, folks. Fake
news. A typical New York Times fake story.” And when the President spoke with
McGahn in the Oval Office, he focused on whether he had used the word ”fire,”
saying, ”I never said to fire Mueller. I never said ’fire’” and ”Did I say the word
’fire’?” The President’s assertion in the Oval Office meeting that he had never
directed McGahn to have the Special Counsel removed thus runs counter to the
evidence.

   In addition, even if the President sincerely disagreed with McGahn’s memory of the
June 17, 2017 events, the evidence indicates that the President knew by the time of the
Oval Office meeting that McGahn’s account differed and that McGahn was firm in his
views. Shortly after the story broke, the President’s counsel told McGahn’s counsel that
the President wanted McGahn to make a statement denying he had been asked to fire the
Special Counsel, but McGahn responded through his counsel that that aspect of the story
was accurate and he therefore could not comply with the President’s request.
The President then directed Sanders to tell McGahn to correct the story, but
McGahn told her he would not do so because the story was accurate in reporting
on the President’s order. Consistent with that position, McGahn never issued a
correction. More than a week later, the President brought up the issue again with
Porter, made comments indicating the President thought McGahn had leaked
the story, and directed Porter to have McGahn create a record denying that the
President had tried to fire the Special Counsel. At that point, the President said he
                                                                                   
                                                                                   
might ”have to get rid of’ McGahn if McGahn did not comply. McGahn again
refused and told Porter, as he had told Sanders and as his counsel had told the
President’s counsel, that the President had in fact ordered him to have Rosenstein
remove the Special Counsel. That evidence indicates that by the time of the
Oval Office meeting the President was aware that McGahn did not think the
story was false and did not want to issue a statement or create a written record
denying facts that McGahn believed to be true. The President nevertheless persisted
and asked McGahn to repudiate facts that McGahn had repeatedly said were
accurate.

   Nexus to an official proceeding. By January 2018, the Special Counsel’s use of a grand
jury had been further confirmed by the return of several indictments. The President also
was aware that the Special Counsel was investigating obstruction-related events
because, among other reasons, on January 8, 2018, the Special Counsel’s Office
provided his counsel with a detailed list of topics for a possible interview with the
President.830
The President knew that McGahn had personal knowledge of many of the events the
Special Counsel was investigating and that McGahn had already been interviewed by
Special Counsel investigators. And in the Oval Office meeting, the President indicated he
knew that McGahn had told the Special Counsel’s Office about the President’s effort to
remove the Special Counsel. The President challenged McGahn for disclosing that
information and for taking notes that he viewed as creating unnecessary legal exposure.
That evidence indicates the President’s awareness that the June 17, 2017 events were
relevant to the Special Counsel’s investigation and any grand jury investigation that might
grow out of it.

   To establish a nexus, it would be necessary to show that the President’s actions would
have the natural tendency to affect such a proceeding or that they would hinder, delay, or
prevent the communication of information to investigators. Because McGahn had
spoken to Special Counsel investigators before January 2018, the President could
not have been seeking to influence his prior statements in those interviews. But
because McGahn had repeatedly spoken to investigators and the obstruction
inquiry was not complete, it was foreseeable that he would be interviewed again on
obstruction-related topics. If the President were focused solely on a press strategy in
seeking to have McGahn refute the New York Times article, a nexus to a proceeding or to
further investigative interviews would not be shown. But the President’s efforts to
have McGahn write a letter ”for our records” approximately ten days after the
stories had come out—well past the typical time to issue a correction for a news
story—indicates the President was not focused solely on a press strategy, but instead
likely contemplated the ongoing investigation and any proceedings arising from
it.

   Intent. Substantial evidence indicates that in repeatedly urging McGahn to dispute that
he was ordered to have the Special Counsel terminated, the President acted for the purpose
of influencing McGahn’s account in order to deflect or prevent further scrutiny of the
                                                                                   
                                                                                   
President’s conduct towards the investigation.

   inquiry. Several facts support that conclusion. The President made repeated
attempts to get McGahn to change his story. As described above, by the time
of the last attempt, the evidence suggests that the President had been told on
multiple occasions that McGahn believed the President had ordered him to have the
Special Counsel terminated. McGahn interpreted his encounter with the President
in the Oval Office as an attempt to test his mettle and see how committed he
was to his memory of what had occurred. The President had already laid the
groundwork for pressing McGahn to alter his account by telling Porter that it might
be necessary to fire McGahn if he did not deny the story, and Porter relayed
that statement to McGahn. Additional evidence of the President’s intent may be
gleaned from the fact that his counsel was sufficiently alarmed by the prospect
of the President’s meeting with McGahn that he called McGahn’s counsel and
said that McGahn could not resign no matter what happened in the Oval Office
that day. The President’s counsel was well aware of McGahn’s resolve not to
issue what he believed to be a false account of events despite the President’s
request. Finally, as noted above, the President brought up the Special Counsel
investigation in his Oval Office meeting with McGahn and criticized him for telling
this Office about the June 17, 2017 events. The President’s statements reflect
his understanding—and his displeasure—that those events would be part of an
obstruction-of-justice




   J.    The President’s Conduct Towards Flynn, Manafort, ■■■■■■■■




Overview


In addition to the interactions with McGahn described above, the President has taken
other actions directed at possible witnesses in the Special Counsel’s investigation, including
Flynn, Manafort, ________ ___ _____________ _________ and as described in the next section, Cohen.
When Flynn withdrew from a joint defense agreement with the President, the President’s
personal counsel stated that Flynn’s actions would be viewed as reflecting ”hostility”
towards the President. During Manafort’s prosecution and while the jury was
deliberating, the President repeatedly stated that Manafort was being treated unfairly
and made it known that Manafort could receive a pardon. ________ ___ _____________
_______


                                                                                   
                                                                                   



Evidence





   1.    Conduct Directed at Michael Flynn

As previously noted, see Volume II, Section II.B, supra, the President asked for Flynn’s resignation
on February 13, 2017. Following Flynn’s resignation, the President made positive public
comments about Flynn, describing him as a ”wonderful man,””a fine person,” and a ”very good
person.”831
The President also privately asked advisors to pass messages to Flynn conveying
that the President still cared about him and encouraging him to stay
strong.832

   In late November 2017, Flynn began to cooperate with this Office. On November
22, 2017, Flynn withdrew from a joint defense agreement he had with the
President.833
Flynn’s counsel told the President’s personal counsel and counsel for the White House that
Flynn could no longer have confidential communications with the White House or the
President.834
Later that night, the President’s personal counsel left a voicemail for Flynn’s counsel that
said:


      

      I understand your situation, but let me see if I can’t state it in starker
      terms….  [I]t  wouldn’t  surprise  me  if  you’ve  gone  on  to  make  a  deal
      with  … the  government….  [I]f  … there’s  information  that  implicates
      the  President,  then  we’ve  got  a  national  security  issue,  … so,  you
      know,  … we  need  some  kind  of  heads  up.  Um,  just  for  the  sake  of
      protecting all our interests if we can…. [R]emember what we’ve always
      said about the President and his feelings toward Flynn and, that still
      remains….835


   On November 23, 2017, Flynn’s attorneys returned the call
from the President’s personal counsel to acknowledge receipt of the
voicemail.836
                                                                                   
                                                                                   
Flynn’s attorneys reiterated that they were no longer in a position to share information under any sort
of privilege.837
According to Flynn’s attorneys, the President’s personal counsel was indignant and vocal in his
disagreement.838
The President’s personal counsel said that he interpreted what they said to him as a reflection
of Flynn’s hostility towards the President and that he planned to inform his client of that
interpretation.839
Flynn’s attorneys understood that statement to be an attempt to make them
reconsider their position because the President’s personal counsel believed that
Flynn would be disturbed to know that such a message would be conveyed to the
President.840

   On December 1, 2017, Flynn pleaded guilty to making false statements pursuant to a cooperation
agreement.841 The
next day, the President told the press that he was not concerned about what Flynn might tell the Special
Counsel.842 In response
to a question about whether the President still stood behind Flynn, the President responded, ”We’ll see
what happens.843
Over the next several days, the President made public statements
expressing sympathy for Flynn and indicating he had not been treated
fairly.844
On December 15, 2017, the President responded to a press inquiry about whether he was
considering a pardon for Flynn by saying, ”I don’t want to talk about pardons for Michael
Flynn yet. We’ll see what happens. Let’s see. I can say this: When you look at what’s
gone on with the FBI and with the Justice Department, people are very, very
angry.”845




   2.    Conduct Directed at Paul Manafort

On October27, 2017, a grand jury in the District of Columbia indicted Manafort and former
deputy campaign manager Richard Gates on multiple felony counts, and on February 22, 2018, a
grand jury in the Eastern District of Virginia indicted Manafort and Gates on additional felony
counts.846 The
charges in both cases alleged criminal conduct by Manafort that began as early as 2005 and continued
through 2018.847

   In January 2018, Manafort told Gates that he had talked to the
President’s personal counsel and they were ”going to take care of
us.”848
Manafort told Gates it was stupid to plead, saying that he had been in touch with the
President’s personal counsel and repeating that they should ”sit tight” and ”we’ll be taken care
of.’849
                                                                                   
                                                                                   
Gates asked Manafort outright if anyone mentioned pardons and Manafort said no one used that
word.850

   As the proceedings against Manafort progressed in court, the President told Porter that
he never liked Manafort and that Manafort did not know what he was doing on the
campaign.851
The President discussed with aides whether and in what way Manafort
might be cooperating with the Special Counsel’s investigation, and
whether Manafort knew any information that would be harmful to the
President.852

   In public, the President made statements criticizing the prosecution and suggesting that
Manafort was being treated unfairly. On June 15, 2018, before a scheduled court hearing
that day on whether Manafort’s bail should be revoked based on new charges that
Manafort had tampered with witnesses while out on bail, the President told the press, ”I
feel badly about a lot of them because I think a lot of it is very unfair. I mean, I look at
some of them where they go back 12 years. Like Manafort has nothing to do with our
campaign. But I feel so—I tell you, I feel little badly about it. They went back 12 years
to get things that he did 12 years ago?…. I feel badly for some people, because
they’ve gone back 12 years to find things about somebody, and I don’t think it’s
right.”853
In response to a question about whether he was considering a pardon for
Manafort or other individuals involved in the Special Counsel’s investigation,
the President said, ”T don’t want to talk about that. No, I don’t want to talk
about that…. But look, I do want to see people treated fairly. That’s what it’s all
about.”854
Hours later, Manafort’s bail was revoked and the President tweeted, ”Wow, what a tough
sentence for Paul Manafort, who has represented Ronald Reagan, Bob Dole and many
other top political people and campaigns. Didn’t know Manafort was the head
of the Mob. What about Comey and Crooked Hillary and all the others? Very
unfair!”855

   Immediately following the revocation of Manafort’s bail, the President’s personal
lawyer, Rudolph Giuliani, gave a series of interviews in which he raised the possibility of
a pardon for Manafort. Giuliani told the New York Daily News that ”[w]hen
the whole thing is over, things might get cleaned up with some presidential
pardons.”856
Giuliani also said in an interview that, although the President should not pardon anyone while the
Special Counsel’s investigation was ongoing, ”when the investigation is concluded, he’s kind of on his
own, right?”857
In a CNN interview two days later, Giuliani said, ”I guess I should clarify this once and for
all…. The president has issued no pardons in this investigation. The president is not going
to issue pardons in this investigation…. When it’s over, hey, he’s the president of the
United States. He retains his pardon power. Nobody is taking that away from
him.”858
                                                                                   
                                                                                   
Giuliani rejected the suggestion that his and the President’s comments could signal to
defendants that they should not cooperate in a criminal prosecution because a
pardon might follow, saying the comments were ”certainly not intended that
way.”859
Giuliani said the comments only acknowledged that an individual involved
in the investigation would not be ”excluded from [a pardon], if in fact the
president and his advisors come to the conclusion that you have been treated
unfairly.”860
Giuliani observed that pardons were not unusual in political investigations
but said, ”That doesn’t mean they’re going to happen here. Doesn’t mean
that anybody should rely on it…. Big signal is, nobody has been pardoned
yet.”861

   On July 31, 2018, Manafort’s criminal trial began in the Eastern District of Virginia, generating substantial
news coverage.862
The next day, the President tweeted, ”This is a terrible situation and Attorney
General Jeff Sessions should stop this Rigged Witch Hunt right now, before it
continues to stain our country any further. Bob Mueller is totally conflicted,
and his 17 Angry Democrats that are doing his dirty work are a disgrace to
USA!”863
Minutes later, the President tweeted, ”Paul Manafort worked for Ronald Reagan,
Bob Dole and many other highly prominent and respected political leaders. He
worked for me for a very short time. Why didn’t government tell me that he was
under investigation. These old charges have nothing to do with Collusion—a
Hoax!”864
Later in the day, the President tweeted, ”Looking back on history, who was treated
worse, Alfonse Capone, legendary mob boss, killer and ’Public Enemy Number
One,’ or Paul Manafort, political operative & Reagan/Dole darling, now serving
solitary confinement—although convicted of nothing? Where is the Russian
Collusion?”865
The President’s tweets about the Manafort trial were widely covered by the
press.866
When asked about the President’s tweets, Sanders told the press, ”Certainly,
the President’s been clear. He thinks Paul Manafort’s been treated
unfairly.”867

   On August 16, 2018, the Manafort case was submitted to the jury and
deliberations began. At that time, Giuliani had recently suggested to reporters that
the Special Counsel investigation needed to be ”done in the next two or three
weeks,”868
and media stories reported that a Manafort acquittal would add to criticism
that the Special Counsel investigation was not worth the time and expense,
whereas a conviction could show that ending the investigation would be
premature.869
                                                                                   
                                                                                   

   On August 17, 2018, as jury deliberations continued, the President
commented on the trial from the South Lawn of the White House. In an
impromptu exchange with reporters that lasted approximately five minutes, the
President twice called the Special Counsel’s investigation a ”rigged witch
hunt.”870
When asked whether he would pardon Manafort if he was convicted,
the President said, ”I don’t talk about that now. I don’t talk about
that.”871
The President then added, without being asked a further question,”I think the whole
Manafort trial is very sad when you look at what’s going on there. I think it’s a very sad
day for our country. He worked for me for a very short period of time. But you know what,
he happens to be a very good person. And I think it’s very sad what they’ve done to Paul
Manafort.”872 The President did
not take further questions.873
In response to the President’s statements, Manafort’s attorney
said, ”Mr. Manafort really appreciates the support of President
Trump.”874

   On August 21, 2018, the jury found Manafort guilty on eight felony counts. Also on August
21, Michael Cohen pleaded guilty to eight offenses, including a campaign-finance violation that
he said had occurred ”in coordination with, and at the direction of, a candidate for federal
office.”875
The President reacted to Manafort’s convictions that day by telling
reporters, ”Paul Manafort’s a good man” and ”it’s a very sad thing that
happened.”876
The President described the Special Counsel’s investigation as ”a witch hunt that ends in
disgrace.”877
The next day, the President tweeted, ”I feel very badly for Paul Manafort and
his wonderful family. ’Justice’ took a 12 year old tax case, among other things,
applied tremendous pressure on him and, unlike Michael Cohen, he refused to
’break’—make up stories in order to get a ’deal.’ Such respect for a brave
man!”878

   In a Fox News interview on August 22, 2018, the President said: ”[Cohen] make a better
deal when he uses me, like everybody else. And one of the reasons I respect Paul Manafort
so much is he went through that trial—you know they make up stories. People
make up stories. This whole thing about flipping, they call it, I know all about
flipping.”879
The President said that flipping was ”not fair” and ”almost ought to be
outlawed.”880
In response to a question about whether he was considering a pardon for Manafort, the
President said, ”I have great respect for what he’s done, in terms of what he’s gone through….
He worked for many, many people many, many years, and I would say what he did, some of the
charges they threw against him, every consultant, every lobbyist in Washington probably
                                                                                   
                                                                                   
does.”881
Giuliani told journalists that the President ”really thinks Manafort has been horribly treated”
and that he and the President had discussed the political fallout if the President pardoned
Manafort.882
The next day, Giuliani told the Washington Post that the President had asked his
lawyers for advice on the possibility of a pardon for Manafort and other aides,
and had been counseled against considering a pardon until the investigation
concluded.883

   On September 14, 2018, Manafort pleaded guilty to charges in the District
of Columbia and signed a plea agreement that required him to cooperate with
investigators.884
Giuliani was reported to have publicly said that Manafort remained in a joint defense
agreement with the President following Manafort’s guilty plea and agreement to cooperate,
and that Manafort’s attorneys regularly briefed the President’s lawyers on the topics discussed
and the information Manafort had provided in interviews with the Special Counsel’s
Office.885
On November 26, 2018, the Special Counsel’s Office disclosed in a public court
filing that Manafort had breached his plea agreement by lying about multiple
subjects.886
The next day, Giuliani said that the President had been ”upset for weeks”
about what he considered to be ”the un-American, horrible treatment of
Manafort.”887
In an interview on November 28, 2018, the President suggested that it was ”very brave”
that Manafort did not ”flip”:


      

      If  you  told  the  truth,  you  go  to  jail.  You  know  this  flipping  stuff
      is   terrible.   You   flip   and   you   lie   and   you   get—the   prosecutors
      will  tell  you  99  percent  of  the  time  they  can  get  people  to  flip.
      It’s   rare   that   they   can’t.   But   I   had   three   people:   Manafort,
      Corsi—I   don’t   know   Corsi,   but   he   refuses   to   say   what   they
      demanded.888
      Manafort,  Corsi,  ________  ___  _____________  ___________________.  It’s  actually  very
      brave.889


   In response to a question about a potential pardon for Manafort, the President said, ”It
was never discussed, but I wouldn’t take it off the table. Why would I take it off the
table?”890


                                                                                   
                                                                                   


   3.    [: Harm to Ongoing Matter]
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Analysis


   In analyzing the President’s conduct towards Flynn, Manafort, ________ ___ _____________
_____________, the following evidence is relevant to the elements of obstruction of
justice:

   Obstructive act. The President’s actions towards witnesses in the Special Counsel’s
investigation would qualify as obstructive if they had the natural tendency to
prevent particular witnesses from testifying truthfully, or otherwise would have
the probable effect of influencing, delaying, or preventing their testimony to law
enforcement.

   With regard to Flynn, the President sent private and public messages to Flynn
encouraging him to stay strong and conveying that the President still cared about him
before he began to cooperate with the government. When Flynn’s attorneys withdrew him
from a joint defense agreement with the President, signaling that Flynn was potentially
cooperating with the government, the President’s personal counsel initially reminded
Flynn’s counsel of the President’s warm feelings towards Flynn and said ”that still
                                                                                   
                                                                                   
remains.” But when Flynn’s counsel reiterated that Flynn could no longer share
information under a joint defense agreement, the President’s personal counsel stated
that the decision would be interpreted as reflecting Flynn’s hostility towards the
President. That sequence of events could have had the potential to affect Flynn’s
decision to cooperate, as well as the extent of that cooperation. Because of privilege
issues, however, we could not determine whether the President was personally
involved in or knew about the specific message his counsel delivered to Flynn’s
counsel.

   With respect to Manafort, there is evidence that the President’s actions had the
potential to influence Manafort’s decision whether to cooperate with the government.
The President and his personal counsel made repeated statements suggesting
that a pardon was a possibility for Manafort, while also making it clear that the
President did not want Manafort to ”flip” and cooperate with the government.
On June 15, 2018, the day the judge presiding over Manafort’s D.C. case was
considering whether to revoke his bail, the President said that he ”felt badly” for
Manafort and stated, ”I think a lot of it is very unfair.” And when asked about a
pardon for Manafort, the President said, ”I do want to see people treated fairly.
That’s what it’s all about.” Later that day, after Manafort’s bail was revoked, the
President called it a ”tough sentence” that was ”Very unfair!” Two days later,
the President’s personal counsel stated that individuals involved in the Special
Counsel’s investigation could receive a pardon ”if in fact the [P]resident and his
advisors … come to the conclusion that you have been treated unfairly”’—using
language that paralleled how the President had already described the treatment of
Manafort. Those statements, combined with the President’s commendation of
Manafort for being a ”brave man” who ”refused to” break’,” suggested that a
pardon was a more likely possibility if Manafort continued not to cooperate with
the government. And while Manafort eventually pleaded guilty pursuant to a
cooperation agreement, he was found to have violated the agreement by lying to
investigators.

   The President’s public statements during the Manafort trial, including during jury
deliberations, also had the potential to influence the trial jury. On the second day of
trial, for example, the President called the prosecution a ”terrible situation” and
a ”hoax” that ”continues to stain our country” and referred to Manafort as a
”Reagan/Dole darling” who was ”serving solitary confinement” even though he was
”convicted of nothing.” Those statements were widely picked up by the press.
While jurors were instructed not to watch or read news stories about the case
and are presumed to follow those instructions, the President’s statements during
the trial generated substantial media coverage that could have reached jurors if
they happened to see the statements or learned about them from others. And
the President’s statements during jury deliberations that Manafort ”happens
to be a very good person” and that ”it’s very sad what they’ve done to Paul
Manafort” had the potential to influence jurors who learned of the statements, which
                                                                                   
                                                                                   
the President made just as jurors were considering whether to convict or acquit
Manafort.

   ______ __ ________ _____________

   Nexus to an official proceeding. The President’s actions towards Flynn, Manafort,
appear to have been connected to pending or anticipated official proceedings
involving each individual. The President’s conduct towards Flynn principally
occurred when both were under criminal investigation by the Special Counsel’s
Office and press reports speculated about whether they would cooperate with the
Special Counsel’s investigation. And the President’s conduct towards Manafort was
directly connected to the official proceedings involving him. The President made
statements about Manafort and the charges against him during Manafort’s criminal
trial. And the President’s comments about the prospect of Manafort ”flipping”
occurred when it was clear the Special Counsel continued to oversee grand jury
proceedings.

   Intent. Evidence concerning the President’s intent related to Flynn as a potential
witness is inconclusive. As previously noted, because of privilege issues we do not have
evidence establishing whether the President knew about or was involved in his counsel’s
communications with Flynn’s counsel stating that Flynn’s decision to withdraw from the
joint defense agreement and cooperate with the government would be viewed as reflecting
”hostility” towards the President. And regardless of what the President’s personal counsel
communicated, the President continued to express sympathy for Flynn after he pleaded
guilty pursuant to a cooperation agreement, stating that Flynn had ”led a very
strong life” and the President ”fe[lt] very badly” about what had happened to
him.

   Evidence concerning the President’s conduct towards Manafort indicates that the
President intended to encourage Manafort to not cooperate with the government. Before
Manafort was convicted, the President repeatedly stated that Manafort had been treated
unfairly. One day after Manafort was convicted on eight felony charges and potentially
faced a lengthy prison term, the President said that Manafort was ”a brave man” for
refusing to ”break” and that ”flipping” ”almost ought to be outlawed.” At the same time,
although the President had privately told aides he did not like Manafort, he publicly called
Manafort ”a good man” and said he had a ”wonderful family.” And when the President
was asked whether he was considering a pardon for Manafort, the President did not
respond directly and instead said he had ”great respect for what [Manafort]’s done,
in terms of what he’s gone through.” The President added that ”some of the
charges they threw against him, every consultant, every lobbyist in Washington
probably does.” In light of the President’s counsel’s previous statements that
the investigations ”might get cleaned up with some presidential pardons” and
that a pardon would be possible if the President ”come[s] to the conclusion that
you have been treated unfairly,” the evidence supports the inference that the
President intended Manafort to believe that he could receive a pardon, which would
make cooperation with the government as a means of obtaining a lesser sentence
                                                                                   
                                                                                   
unnecessary.

   We also examined the evidence of the President’s intent in making public statements
about Manafort at the beginning of his trial and when the jury was deliberating. Some
evidence supports a conclusion that the President intended, at least in part, to influence
the jury. The trial generated widespread publicity, and as the jury began to deliberate,
commentators suggested that an acquittal would add to pressure to end the Special
Counsel’s investigation. By publicly stating on the second day of deliberations that
Manafort ”happens to be a very good person” and that ”it’s very sad what they’ve done to
Paul Manafort” right after calling the Special Counsel’s investigation a ”rigged witch
hunt,” the President’s statements could, if they reached jurors, have the natural
tendency to engender sympathy for Manafort among jurors, and a fact finder
could infer that the President intended that result. But there are alternative
explanations for the President’s comments, including that he genuinely felt sorry for
Manafort or that his goal was not to influence the jury but to influence public
opinion. The President’s comments also could have been intended to continue
sending a message to Manafort that a pardon was possible. As described above,
the President made his comments about Manafort being ”a very good person”
immediately after declining to answer a question about whether he would pardon
Manafort.

   ______ __ ________ _____________




   K.    The President’s Conduct Involving Michael Cohen




Overview


The President’s conduct involving Michael Cohen spans the full period of our investigation.
During the campaign, Cohen pursued the Trump Tower Moscow project on behalf of the
Trump Organization. Cohen briefed candidate Trump on the project numerous times,
including discussing whether Trump should travel to Russia to advance the deal. After the
media began questioning Trump’s connections to Russia, Cohen promoted a ”party line”
that publicly distanced Trump from Russia and asserted he had no business there. Cohen
continued to adhere to that party line in 2017, when Congress asked him to provide
documents and testimony in its Russia investigation. In an attempt to minimize the
President’s connections to Russia, Cohen submitted a letter to Congress falsely stating that
he only briefed Trump on the Trump Tower Moscow project three times, that he did
not consider asking Trump to travel to Russia, that Cohen had not received a
                                                                                   
                                                                                   
response to an outreach he made to the Russian government, and that the project
ended in January 2016, before the first Republican caucus or primary. While
working on the congressional statement, Cohen had extensive discussions with the
President’s personal counsel, who, according to Cohen, said that Cohen should
not contradict the President and should keep the statement short and ”tight.”
After the FBI searched Cohen’s home and office in April 2018, the President
publicly asserted that Cohen would not ”flip” and privately passed messages
of support to him. Cohen also discussed pardons with the President’s personal
counsel and believed that if he stayed on message, he would get a pardon or the
President would do ”something else” to make the investigation end. But after
Cohen began cooperating with the government in July 2018, the President publicly
criticized him, called him a ”rat,” and suggested his family members had committed
crimes.





Evidence





   1.    Candidate Trump’s Awareness of and Involvement in the Trump Tower Moscow
Project

The President’s interactions with Cohen as a witness took place against the background of
the President’s involvement in the Trump Tower Moscow project.

   As described in detail in Volume I, Section IV.A.1, supra, from September
2015 until at least June 2016, the Trump Organization pursued a Trump Tower
Moscow project in Russia, with negotiations conducted by Cohen, then-executive
vice president of the Trump Organization and special counsel to Donald J.
Trump.909
The Trump Organization had previously and unsuccessfully pursued a building project in
Moscow.910
According to Cohen, in approximately September 2015 he obtained internal
approval from Trump to negotiate on behalf of the Trump Organization to have a
Russian corporation build a tower in Moscow that licensed the Trump name and
brand.911
Cohen thereafter had numerous brief conversations with Trump about the
project.912
Cohen recalled that Trump wanted to be updated on any developments with Trump Tower
                                                                                   
                                                                                   
Moscow and on several occasions brought the project up with Cohen to ask what was happening
on it.913
Cohen also discussed the project on multiple occasions with Donald Trump Jr. and Ivanka
Trump.914

   In the fall of 2015, Trump signed a Letter of Intent for
the project that specified highly lucrative terms for the Trump
Organization.915
In December 2015, Felix Sater, who was handling negotiations between Cohen and the
Russian corporation, asked Cohen for a copy of his and Trump’s passports to
facilitate travel to Russia to meet with government officials and possible financing
partners.916
Cohen recalled discussing the trip with Trump and requesting a
copy of Trump’s passport from Trump’s personal secretary, Rhona
Graff.917

   By January 2016, Cohen had become frustrated that Sater had not set up a
meeting with Russian government officials, so Cohen reached out directly by email
to the office of Dmitry Peskov, who was Putin’s deputy chief of staff and press
secretary.918
On January 20, 2016, Cohen received an email response from Elena Poliakova,
Peskov’s personal assistant, and phone records confirm that they then spoke for
approximately twenty minutes, during which Cohen described the Trump
Tower Moscow project and requested assistance in moving the project
forward.919
Cohen recalled briefing candidate Trump about the call soon
afterwards.920
Cohen told Trump he spoke with a woman he identified as ”someone from the Kremlin,”
and Cohen reported that she was very professional and asked detailed questions about the
project.921
Cohen recalled telling Trump he wished the Trump Organization
had assistants who were as competent as the woman from the
Kremlin.922

   Cohen thought his phone call renewed interest in the
project.923
The day after Cohen’s call with Poliakova, Sater texted Cohen, asking him to
”[c]all me when you have a few minutes to chat … It’s about Putin they called
today.”924
Sater told Cohen that the Russian government liked the project and on
January 25, 2016, sent an invitation for Cohen to visit Moscow ”for a working
visit.”925 After
the outreach from Sater, Cohen recalled telling Trump that he was waiting to hear back on moving the
project forward.926

   After January 2016, Cohen continued to have conversations with Sater about Trump Tower
                                                                                   
                                                                                   
Moscow and continued to keep candidate Trump updated about those discussions and the status of
the project.927
Cohen recalled that he and Trump wanted Trump Tower Moscow to succeed and
that Trump never discouraged him from working on the project because of the
campaign.928
In March or April 2016, Trump asked Cohen if anything was happening in
Russia.929
Cohen also recalled briefing Donald Trump Jr. in the spring—a conversation that Cohen
said was not ”idle chit chat” because Trump Tower Moscow was potentially a $1 billion
deal.930

   Cohen recalled that around May 2016, he again raised with candidate
Trump the possibility of a trip to Russia to advance the Trump Tower Moscow
project.931
At that time, Cohen had received several texts from Sater seeking to arrange dates for such
a trip.932
On May4, 2016, Sater wrote to Cohen, ”I had a chat with Moscow. ASSUMING the trip does
happen the question is before or after the convention…. Obviously the pre meeting trip (you only)
can happen any time you want but the 2 big guys[is] the question. I said I would confirm and
revert.”933
Cohen responded, ”My trip before Cleveland. Trump once he becomes the nominee after the
convention.”934
On May 5, 2016, Sater followed up with a text that Cohen thought he probably read to
Trump:


      

      Peskov would like to invite you as his guest to the St. Petersburg Forum
      which is Russia’s Davos it’s June 16–19. He wants to meet there with you
      and possibly introduce you to either Putin or Medvedev…. This is perfect.
      The entire business class of Russia will be there as well. He said anything
      you  want  to  discuss  including  dates  and  subjects  are  on  the  table  to
      discuss.935


   Cohen recalled discussing the invitation to the St. Petersburg Economic Forum with
candidate Trump and saying that Putin or Russian Prime Minister Dmitry Medvedev might be
there.936 Cohen
remembered that Trump said that he would be willing to travel to Russia if Cohen could ”lock and load”
on the deal.937
In June 2016, Cohen decided not to attend the St. Petersburg Economic
Forum because Sater had not obtained a formal invitation for Cohen from
Peskov.938
Cohen said he had a quick conversation with Trump at that time but did not tell him that the project
                                                                                   
                                                                                   
was over because he did not want Trump to complain that the deal was on-again–off-again if it were
revived.939

   During the summer of 2016, Cohen recalled that candidate Trump publicly claimed that
he had nothing to do with Russia and then shortly afterwards privately checked with
Cohen about the status of the Trump Tower Moscow project, which Cohen found
”interesting.”940
At some point that summer, Cohen recalled having a brief conversation with Trump in
which Cohen said the Trump Tower Moscow project was going nowhere because
the Russian development company had not secured a piece of property for the
project.941
Trump said that was ”too bad,” and Cohen did not recall talking with Trump about the project
after that.942
Cohen said that at no time during the campaign did Trump
tell him not to pursue the project or that the project should be
abandoned.943




   2.    Cohen Determines to Adhere to a ”Party Line” Distancing Candidate Trump From
Russia

As previously discussed, see Volume II, Section II.A, supra, when questions about possible
Russian support for candidate Trump emerged during the 2016 presidential campaign,
Trump denied having any personal, financial, or business connection to Russia, which
Cohen described as the ”party line” or ”message” to follow for Trump and his senior
advisors.944

   After the election, the Trump Organization sought to formally close out certain deals in advance of the
inauguration.945
Cohen recalled that Trump Tower Moscow was on the list of deals to be closed
out.946 In
approximately January 2017, Cohen began receiving inquiries from the media about Trump
Tower Moscow, and he recalled speaking to the President-Elect when those inquiries came
in.947
Cohen was concerned that truthful answers about the Trump Tower Moscow project might
not be consistent with the ”message” that the President-Elect had no relationship with
Russia.948

   In an effort to ”stay on message,” Cohen told a New York Times reporter
that the Trump Tower Moscow deal was not feasible and had ended in January
2016.949
Cohen recalled that this was part of a ”script” or talking point she had developed with
President-Elect Trump and others to dismiss the idea of a substantial connection between Trump
and Russia.950
                                                                                   
                                                                                   
Cohen said that he discussed the talking points with Trump but that he did not explicitly
tell Trump he thought they were untrue because Trump already knew they were
untrue.951
Cohen thought it was important to say the deal was done in January 2016, rather than
acknowledge that talks continued in May and June 2016, because it limited the period
when candidate Trump could be alleged to have a relationship with Russia to an
early point in the campaign, before Trump had become the party’s presumptive
nominee.952




   3.    Cohen Submits False Statements to Congress Minimizing the Trump Tower
Moscow Project in Accordance with the Party Line

In early May 2017, Cohen received requests from Congress to provide testimony and
documents in connection with congressional investigations of Russian interference in the 2016
election.953 At
that time, Cohen understood Congress’s interest in him to be focused on the allegations in the Steele
reporting concerning a meeting Cohen allegedly had with Russian officials in Prague during the
campaign.954 Cohen
had never traveled to Prague and was not concerned about those allegations, which he believed were
provably false.955
On May 18, 2017, Cohen met with the President to discuss the request from Congress, and
the President instructed Cohen that he should cooperate because there was nothing
there.956

   Cohen eventually entered into a joint defense agreement (JDA)
with the President and other individuals who were part of the Russia
investigation.957
In the months leading up to his congressional testimony, Cohen frequently spoke with the President’s
personal counsel.958
Cohen said that in those conversations the President’s personal
counsel would sometimes say that he had just been with the
President.959
Cohen recalled that the President’s personal counsel told him the JDA
was working well together and assured him that there was nothing there
and if they stayed on message the investigations would come to an end
soon.960
At that time, Cohen’s legal bills were being paid by the Trump
Organization,961
and Cohen was told not to worry because the investigations would be over by summer or fall of
2017.962
Cohen said that the President’s personal counsel also conveyed that, as
                                                                                   
                                                                                   
part of the JDA, Cohen was protected, which he would not be if he ”went
rogue.”963
Cohen recalled that the President’s personal counsel reminded him that ”the
President loves you” and told him that if he stayed on message, the President had his
back.964

   In August 2017, Cohen began drafting a statement about Trump
Tower Moscow to submit to Congress along with his document
production.965
The final version of the statement contained several false statements about the
project.966
First, although the Trump Organization continued to pursue the project until
at least June 2016, the statement said, ”The proposal was under consideration
at the Trump Organization from September 2015 until the end of January
2016. By the end of January 2016, I determined that the proposal was not
feasible for a variety of business reasons and should not be pursued further.
Based on my business determinations, the Trump Organization abandoned the
proposal.”967
Second, although Cohen and candidate Trump had discussed possible travel to Russia by
Trump to pursue the venture, the statement said, ”Despite overtures by Mr. Sater, I never
considered asking Mr. Trump to travel to Russia in connection with this proposal. I told
Mr. Sater that Mr. Trump would not travel to Russia unless there was a definitive agreement in
place.”968
Third, although Cohen had regularly briefed Trump on the status of the
project and had numerous conversations about it, the statement said,
”Mr. Trump was never in contact with anyone about this proposal other than
me on three occasions, including signing a non-binding letter of intent in
2015.”969
Fourth, although Cohen’s outreach to Peskov in January 2016 had resulted in a
lengthy phone call with a representative from the Kremlin, the statement said
that Cohen did ”not recall any response to my email [to Peskov], nor any other
contacts by me with Mr. Peskov or other Russian government officials about the
proposal.”970

   Cohen’s statement was circulated in advance to, and edited by, members of the
JDA.971
Before the statement was finalized, early drafts contained a sentence stating,
”The building project led me to make limited contacts with Russian government
officials.”972
In the final version of the statement, that line was
deleted.973 Cohen
though the was told that it was a decision of the JDA to take out that sentence, and he did not push back
on the deletion.974
Cohen recalled that he told the President’s personal counsel that he would not contest a decision of
                                                                                   
                                                                                   
the JDA.975

   Cohen also recalled that in drafting his statement for Congress, he spoke
with the President’s personal counsel about a different issue that connected
candidate Trump to Russia: Cohen’s efforts to set up a meeting between
Trump and Putin in New York during the 2015 United Nations General
Assembly.976 In
September 2015, Cohen had suggested the meeting to Trump, who told Cohen to reach out to Putin’s
office about it.977
Cohen spoke and emailed with a Russian official about a possible meeting, and recalled
that Trump asked him multiple times for updates on the proposed meeting with
Putin.978
When Cohen called the Russian official a second time, she told him it would not follow
proper protocol for Putin to meet with Trump, and Cohen relayed that message to
Trump.979
Cohen anticipated he might be asked questions about the proposed Trump- Putin meeting when
he testified before Congress because he had talked about the potential meeting on Sean Hannity’s
radio show.980
Cohen recalled explaining to the President’s personal counsel the ”whole story” of
the attempt to set up a meeting between Trump and Putin and Trump’s role in
it.981
Cohen recalled that he and the President’s personal counsel talked about keeping
Trump out of the narrative, and the President’s personal counsel told Cohen
the story was not relevant and should not be included in his statement to
Congress.982

   Cohen said that his ”agenda” in submitting the statement to Congress with
false representations about the Trump Tower Moscow project was to minimize
links between the project and the President, give the false impression that the
project had ended before the first presidential primaries, and shut down further
inquiry into Trump Tower Moscow, with the aim of limiting the ongoing Russia
investigations.983
Cohen said he wanted to protect the President and be loyal to him by not contradicting anything the
President had said.984
Cohen recalled he was concerned that if he told the truth about getting a response from the
Kremlin or speaking to candidate Trump about travel to Russia to pursue the project, he
would contradict the message that no connection existed between Trump and Russia, and
he rationalized his decision to provide false testimony because the deal never
happened.985
He was not concerned that the story would be contradicted by individuals who knew
it was false because he was sticking to the party line adhered to by the whole
group.986
Cohen wanted the support of the President and the White House, and he believed that
following the party line would help put an end to the Special Counsel and congressional
                                                                                   
                                                                                   
investigations.987

   Between August 18, 2017, when the statement was in an initial draft stage,
and August 28, 2017, when the statement was submitted to Congress, phone
records reflect that Cohen spoke with the President’s personal counsel almost
daily.988
On August 27, 2017, the day before Cohen submitted the statement to
Congress, Cohen and the President’s personal counsel had numerous contacts
by phone, including calls lasting three, four, six, eleven, and eighteen
minutes.989
Cohen recalled telling the President’s personal counsel, who did not have first-hand
knowledge of the project, that there was more detail on Trump Tower Moscow that
was not in the statement, including that there were more communications with
Russia and more communications with candidate Trump than the statement
reflected.990
Cohen stated that the President’s personal counsel responded that it was not necessary to
elaborate or include those details because the project did not progress and that Cohen
should keep his statement short and ”tight” and the matter would soon come to an
end.991
Cohen recalled that the President’s personal counsel said ”his client” appreciated
Cohen, that Cohen should stay on message and not contradict the President,
that there was no need to muddy the water, and that it was time to move
on.992
Cohen said he agreed because it was what he was expected to
do.993
After Cohen later pleaded guilty to making false statements to Congress about the Trump
Tower Moscow project, this Office sought to speak with the President’s personal counsel
about these conversations with Cohen, but counsel declined, citing potential privilege
concerns.994

   At the same time that Cohen finalized his written submission to Congress, he
served as a source for a Washington Post story published on August 27, 2017,
that reported in depth for the first time that the Trump Organization was
”pursuing a plan to develop a massive Trump Tower in Moscow” at the same
time as candidate Trump was ”running for president in late 2015 and early
2016.”995
The article reported that ”the project was abandoned at the end of January 2016, just
before the presidential primaries began, several people familiar with the proposal
said.”996 Cohen
recalled that in speaking to the Post, he held to the false story that negotiations for the deal ceased in
January 2016.997

   On August 28, 2017, Cohen submitted his statement about the Trump Tower Moscow project to
Congress.998
Cohen did not recall talking to the President about the specifics of what the
                                                                                   
                                                                                   
statement said or what Cohen would later testify to about Trump Tower
Moscow.999
He recalled speaking to the President more generally about how he planned to stay on message in his
testimony.1000
On September 19, 2017, in anticipation of his impending testimony, Cohen orchestrated the
public release of his opening remarks to Congress, which criticized the allegations in the
Steele material and claimed that the Trump Tower Moscow project ”was terminated in
January of 2016; which occurred before the Iowa caucus and months before the very first
primary.”1001
Cohen said the release of his opening remarks was intended to shape the narrative and let other
people who might be witnesses know what Cohen was saying so they could follow the same
message.1002
Cohen said his decision was meant to mirror Jared Kushner’s decision
to release a statement in advance of Kushner’s congressional testimony,
which the President’s personal counsel had told Cohen the President
liked.1003
Cohen recalled that on September 20, 2017, after Cohen’s opening remarks had
been printed by the media, the President’s personal counsel told him that the
President was pleased with the Trump Tower Moscow statement that had gone
out.1004

   On October 24 and 25, 2017, Cohen testified before Congress and repeated the
false statements he had included in his written statement about Trump Tower
Moscow.1005 Phone
records show that Cohen spoke with the President’s personal counsel immediately after his testimony
on both days.1006




   4.    The President Sends Messages of Support to Cohen

In January 2018, the media reported that Cohen had arranged a $130,000
payment during the campaign to prevent a woman from publicly discussing
an alleged sexual encounter she had with the President before he ran for
office.1007
This Office did not investigate Cohen’s campaign- period payments to
women.1008
However, those events, as described here, are potentially relevant to the President’s and his
personal counsel’s interactions with Cohen as a witness who later began to cooperate with
the government.

   On February 13, 2018, Cohen released a statement to news organizations
that stated, ”In a private transaction in 2016, I used my own personal funds to
facilitate a payment of $130,000 to [the woman]. Neither the Trump Organization
                                                                                   
                                                                                   
nor the Trump campaign was a party to the May-Contain-transaction with
[the woman], and neither reimbursed me for the payment, either directly or
indirectly.”1009
In congressional testimony on February27, 2019, Cohen testified that he had discussed what to
say about the payment with the President and that the President had directed Cohen to
say that the President ”was not knowledgeable … of [Cohen’s] actions” in making the
payment.1010
On February 19, 2018, the day after the New York Times wrote a detailed story attributing the
payment to Cohen and describing Cohen as the President’s ”fixer,” Cohen received a text
message from the President’s personal counsel that stated, ”Client says thanks for what you
do.”1011

   On April 9, 2018, FBI agents working with the U.S. Attorney’s Office for the Southern
District of New York executed search warrants on Cohen’s home, hotel room, and
office.1012
That day, the President spoke to reporters and said that he had ”just heard
that they broke into the office of one of my personal attorneys—a good
man.”1013
The President called the searches ”a real disgrace” and said, ”It’s an
attack on our country, in a true sense. It’s an attack on what we all stand
for.”1014
Cohen said that after the searches he was concerned that he was ”an open
book,” that he did not want issues arising from the payments to women
to ”come out,” and that his false statements to Congress were ”a big
concern.”1015

   A few days after the searches, the President called
Cohen.1016
According to Cohen, the President said he wanted to ”check in” and asked if Cohen
was okay, and the President encouraged Cohen to ”hang in there” and ”stay
strong.”1017
Cohen also recalled that following the searches he heard from individuals who were
in touch with the President and relayed to Cohen the President’s support for
him.1018
Cohen recalled that ____________ ___________, a friend of the President’s, reached out to say that he
was with ”the Boss” in Mar-a-Lago and the President had said ”he loves you” and not to
worry.1019
Cohen recalled that ____________ ___________ for the Trump Organization, told him, “the boss loves
you.”1020 And
Cohen said that ____________ ___________, a friend of the President’s, told him, ”everyone knows the boss has
your back.”1021

   On or about April 17, 2018, Cohen began speaking with an attorney, Robert Costello,
who had a close relationship with Rudolph Giuliani, one of the President’s personal
lawyers.1022
                                                                                   
                                                                                   
Costello told Cohen that he had a ”back channel of communication” to
Giuliani, and that Giuliani had said the ”channel” was ”crucial” and ”must be
maintained.”1023
On April 20, 2018, the New York Times published an article about the President’s relationship with and
treatment of Cohen.1024
The President responded with a series of tweets predicting that Cohen would not
”flip”:


      

      The New York Times and a third rate reporter … are going out of their
      way to destroy Michael Cohen and his relationship with me in the hope
      that he will ’flip.’ They use non- existent ’sources’ and a drunk/drugged
      up  loser  who  hates  Michael,  a  fine  person  with  a  wonderful  family.
      Michael is a businessman for his own account/lawyer who I have always
      liked & respected. Most people will flip if the Government lets them out
      of trouble, even if it means lying or making up stories. Sorry, I don’t see
      Michael doing that despite the horrible Witch Hunt and the dishonest
      media!1025


   In an email that day to Cohen, Costello wrote that he had spoken with
Giuliani.1026
Costello told Cohen the conversation was ”Very Very Positive[.] You are ’loved’
… they are in our corner…. Sleep well tonight[], you have friends in high
places.”1027

   Cohen said that following these messages he believed he had the support of the White House
if he continued to toe the party line, and he determined to stay on message and be part of the
team.1028
At the time, Cohen’s understood that his legal fees were still being
paid by the Trump Organization, which he said was important to
him.1029
Cohen believed he needed the power of the President to take
care of him, so he needed to defend the President and stay on
message.1030

   Cohen also recalled speaking with the President’s personal counsel about
pardons after the searches of his home and office had occurred, at a time when
the media had reported that pardon discussions were occurring at the White
House.1031
Cohen told the President’s personal counsel he had been a loyal lawyer and servant, and he said
that after the searches he was in an uncomfortable position and wanted to know what was in it
for him.1032
According to Cohen, the President’s personal counsel responded that Cohen should stay on
                                                                                   
                                                                                   
message, that the investigation was a witch hunt, and that everything would be
fine.1033
Cohen understood based on this conversation and previous conversations about pardons with
the President’s personal counsel that as long as he stayed on message, he would be taken
care of by the President, either through a pardon or through the investigation being shut
down.1034

   On April 24, 2018, the President responded to a reporter’s
inquiry whether he would consider a pardon for Cohen with, ”Stupid
question.”1035
On June 8, 2018, the President said he ”hadn’t even thought about” pardons
for Manafort or Cohen, and continued, ”It’s far too early to be thinking
about that. They haven’t been convicted of anything. There’s nothing to
pardon.”1036
And on June 15, 2018, the President expressed sympathy for Cohen, Manafort, and Flynn in a
press interview and said, ”I feel badly about a lot of them, because I think lot of it is very
unfair.”1037




   5.    The President’s Conduct After Cohen Began Cooperating with the Government

On July 2, 2018, ABC News reported based on an ”exclusive” interview with Cohen that Cohen
”strongly signaled his willingness to cooperate with special counsel Robert Mueller and federal
prosecutors in the Southern District of New York—even if that puts President Trump in
jeopardy.”1038
That week, the media reported that Cohen had added an attorney to his
legal team who previously had worked as a legal advisor to President Bill
Clinton.1039

   Beginning on July 20, 2018, the media reported on the existence of a recording
Cohen had made of a conversation he had with candidate Trump about a
payment made to a second woman who said she had had an affair with
Trump.1040
On July 21, 2018, the President responded: ”Inconceivable that the government
would break into a lawyer’s office (early in the morning)—almost unheard of.
Even more inconceivable that a lawyer would tape a client—totally unheard of
& perhaps illegal. The good news is that your favorite President did nothing
wrong!”1041
On July 27, 2018, after the media reported that Cohen was willing to inform investigators that
Donald Trump Jr. told his father about the June 9, 2016 meeting to get ”dirt” on Hillary
Clinton,1042
the President tweeted: ”[S]o the Fake News doesn’t waste my time with dumb questions, NO, I
did NOT know of the meeting with my son, Don jr. Sounds to me like someone is trying to
                                                                                   
                                                                                   
make up stories in order to get himself out of an unrelated jam (Taxi cabs maybe?). He
even retained Bill and Crooked Hillary’s lawyer. Gee, I wonder if they helped him make the
choice!”1043

   On August 21, 2018, Cohen pleaded guilty in the Southern District of New York to eight
felony charges, including two counts of campaign-finance violations based on the payments he
had made during the final weeks of the campaign to women who said they had affairs with the
President.1044
During the plea hearing, Cohen stated that he had worked ”at the direction of” the candidate in making
those payments.1045
The next day, the President contrasted Cohen’s cooperation with Manafort’s
refusal to cooperate, tweeting, ”I feel very badly for Paul Manafort and his
wonderful family. ’Justice’ took a 12 year old tax case, among other things,
applied tremendous pressure on him and, unlike Michael Cohen, he refused to
’break’—make up stories in order to get a ’deal.’ Such respect for a brave
man!”1046

   On September 17, 2018, this Office submitted written questions to the President
that included questions about the Trump Tower Moscow project and attached
Cohen’s written statement to Congress and the Letter of Intent signed by the
President.1047
Among other issues, the questions asked the President to describe the timing and substance
of discussions he had with Cohen about the project, whether they discussed a
potential trip to Russia, and whether the President ”at any time direct[ed] or
suggest[ed] that discussions about the Trump Moscow project should cease,”
or whether the President was ”informed at any time that the project had been
abandoned.”1048

   On November 20, 2018, the President submitted written responses that did not answer
those questions about Trump Tower Moscow directly and did not provide any information
about the timing of the candidate’s discussions with Cohen about the project or whether
he participated in any discussions about the project being abandoned or no longer
pursued.1049
Instead, the President’s answers stated in relevant part:


      

      I  had  few  conversations  with  Mr. Cohen  on  this  subject.  As  I  recall,
      they were brief, and they were not memorable. I was not enthused about
      the proposal, and I do not recall any discussion of travel to Russia in
      connection with it. I do not remember discussing it with anyone else at
      the Trump Organization, although it is possible. I do not recall being
      aware  at  the  time  of  any  communications  between  Mr. Cohen  and
      Felix Sater and any Russian government official regarding the Letter of
                                                                                   
                                                                                   
      Intent.1050


   On November 29, 2018, Cohen pleaded guilty to making false statements
to Congress based on his statements about the Trump Tower Moscow
project.1051
In a plea agreement with this Office, Cohen agreed to ”provide truthful
information regarding any and all matters as to which this Office deems
relevant.”1052
Later on November 29, after Cohen’s guilty plea had become public, the President spoke to
reporters about the Trump Tower Moscow project, saying:


      

      I  decided  not  to  do  the  project….  I  decided  ultimately  not  to  do  it.
      There  would  have  been  nothing  wrong  if  I  did  do  it.  If  I  did  do
      it,  there  would  have  been  nothing  wrong.  That  May—Certain—  It
      was  an  option  that  I  decided  not  to  do….  I  decided  not  to  do  it.
      I  was  running  my  was  my  business….  The  primary  reason….  I  was
      focused  on  running  for  President….  business  while  I  was  campaigning.
      There  was  a  good  chance  that  I  wouldn’t  have  won,  in  which  case  I
      would’ve  gone  back  into  the  business.  And  why  should  I  lose  lots  of
      opportunities?1053


   The President also said that Cohen was ”a weak person. And by being weak, unlike
other people that you watch—he is a weak person. And what he’s trying to do
is get a reduced sentence. So he’s lying about a project that everybody knew
about.”1054
The President also brought up Cohen’s written submission to Congress regarding the
Trump Tower Moscow project: ”So here’s the story: Go back and look at the paper that
Michael Cohen wrote before he testified in the House and/or Senate. It talked about his
position.”1055
The President added, ”Even if [Cohen] was right, it doesn’t
matter because I was allowed to do whatever I wanted during the
campaign.”1056

   In light of the President’s public statements following Cohen’s guilty plea
that he ”decided not to do the project,” this Office again sought information
from the President about whether he participated in any discussions about the
project being abandoned or no longer pursued, including when he ”decided not to
do the project,” who he spoke to about that decision, and what motivated the
decision.1057
The Office also again asked for the timing of the President’s discussions
with Cohen about Trump Tower Moscow and asked him to specify ”what
                                                                                   
                                                                                   
period of the campaign” he was involved in discussions concerning the
project.1058
In response, the President’s personal counsel declined to provide additional information
from the President and stated that ”the President has fully answered the questions at
issue.”1059

   In the weeks following Cohen’s plea and agreement to provide assistance to this Office,
the President repeatedly implied that Cohen’s family members were guilty of crimes. On
December 3, 2018, after Cohen had filed his sentencing memorandum, the President
tweeted, ”Michael Cohen asks judge for no Prison Time.’ You mean he can do all of the
TERRIBLE, unrelated to Trump, things having to do with fraud, big loans, Taxis, etc.,
and not serve a long prison term? He makes up stories to get a GREAT & ALREADY
reduced deal for himself, and get his wife and father-in-law (who has the money?) off Scott
Free. He lied for this outcome and should, in my opinion, serve a full and complete
sentence.”1060 ________ ___
________ _____________1061

   On December 12, 2018, Cohen was sentenced to three years of
imprisonment.1062
The next day, the President sent a series of tweets that said:


      

      I never directed Michael Cohen to break the law…. Those charges were
      just agreed to by him in order to embarrass the president and get a much
      reduced prison sentence, which he did—including the fact that his family
      was temporarily let off the hook. As a lawyer, Michael has great liability to
      me!1063


   On December 16, 2018, the President tweeted, ”Remember, Michael Cohen only became
a ’Rat’ after the FBI did something which was absolutely unthinkable & unheard of until
the Witch Hunt was illegally started. They BROKE INTO AN ATTORNEY’S
OFFICE! Why didn’t they break into the DNC to get the Server, or Crooked’s
office?”1064

   In January 2019, after the media reported that Cohen would provide public testimony
in a congressional hearing, the President made additional public comments suggesting that
Cohen’s family members had committed crimes. In an interview on Fox on January 12,
2019, the President was asked whether he was worried about Cohen’s testimony and
responded:


      

                                                                                   
                                                                                   
      [I]n order to get his sentence reduced, [Cohen] says ”I have an idea, I’ll ah,
      tell—I’ll give you some information on the president.” Well, there is no
      information. But he should give information may be on his father-in-law
      because that’s the one that people want to look at because where does
      that money—that’s the money in the family. And I guess he didn’t want to
      talk about his father-in-law, he’s trying to get his sentence reduced. So it’s
      ah, pretty sad. You know, it’s weak and it’s very sad to watch a thing like
      that.1065


   On January 18, 2019, the President tweeted, ”Kevin Corke, FoxNews ’Don’t
forget, Michael Cohen has already been convicted of perjury and fraud, and as
recently as this week, the Wall Street Journal has suggested that he may have
stolen tens of thousands of dollars….”- Lying to reduce his jail time! Watch
father-in-law!”1066

   On January 23, 2019, Cohen postponed his congressional testimony, citing threats against his
family.1067
The next day, the President tweeted, ”So interesting that bad lawyer
Michael Cohen, who sadly will not be testifying before Congress, is using
the lawyer of Crooked Hillary Clinton to represent him—Gee, how did that
happen?”1068

   Also in January 2019, Giuliani gave press interviews that appeared to confirm
Cohen’s account that the Trump Organization pursued the Trump Tower Moscow
project well past January 2016. Giuliani stated that ”it’s our understanding that
[discussions about the Trump Moscow project] went on throughout 2016. Weren’t
a lot of them, but there were conversations. Can’t be sure of the exact date.
But the president can remember having conversations with him about it. The
president also remembers—yeah, probably up—could be up to as far as October,
November.”1069
In an interview with the New York Times, Giuliani quoted the President as saying that the
discussions regarding the Trump Moscow project were ”going on from the day I announced to the
day I won.”1070
On January 21, 2019, Giuliani issued a statement that said: ”My recent
statements about discussions during the 2016 campaign between Michael
Cohen and candidate Donald Trump about a potential Trump Moscow
’project’ were hypothetical and not based on conversations I had with the
president.”1071





Analysis


                                                                                   
                                                                                   
   In analyzing the President’s conduct related to Cohen, the following evidence is relevant
to the elements of obstruction of justice.

   Obstructive act. We gathered evidence of the President’s conduct related to Cohen on
two issues: (i) whether the President or others aided or participated in Cohen’s false
statements to Congress, and (ii) whether the President took actions that would have the
natural tendency to prevent Cohen from providing truthful information to the
government.

   First, with regard to Cohen’s false statements to Congress, while there is evidence,
described below, that the President knew Cohen provided false testimony to Congress
about the Trump Tower Moscow project, the evidence available to us does not establish
that the President directed or aided Cohen’s false testimony.

   Cohen said that his statements to Congress followed a ”party line” that developed
within the campaign to align with the President’s public statements distancing the
President from Russia. Cohen also recalled that, in speaking with the President in advance
of testifying, he made it clear that he would stay on message—which Cohen believed
they both understood would require false testimony. But Cohen said that he
and the President did not explicitly discuss whether Cohen’s testimony about
the Trump Tower Moscow project would be or was false, and the President did
not direct him to provide false testimony. Cohen also said he did not tell the
President about the specifics of his planned testimony. During the time when his
statement to Congress was being drafted and circulated to members of the JDA,
Cohen did not speak directly to the President about the statement, but rather
communicated with the President’s personal counsel—as corroborated by phone
records showing extensive communications between Cohen and the President’s
personal counsel before Cohen submitted his statement and when he testified before
Congress.

   Cohen recalled that in his discussions with the President’s personal counsel on August
27, 2017—the day before Cohen’s statement was submitted to Congress—Cohen said that
there were more communications with Russia and more communications with candidate
Trump than the statement reflected. Cohen recalled expressing some concern at that time.
According to Cohen, the President’s personal counsel—who did not have first-hand
knowledge of the project—responded by saying that there was no need to muddy the water,
that it was unnecessary to include those details because the project did not take place, and
that Cohen should keep his statement short and tight, not elaborate, stay on
message, and not contradict the President. Cohen’s recollection of the content of
those conversations is consistent with direction about the substance of Cohen’s
draft statement that appeared to come from members of the JDA. For example,
Cohen omitted any reference to his outreach to Russian government officials to
set up a meeting between Trump and Putin during the United Nations General
Assembly, and Cohen believed it was a decision of the JDA to delete the sentence,
”The building project led me to make limited contacts with Russian government
officials.”
                                                                                   
                                                                                   

   The President’s personal counsel declined to provide us with his account of his
conversations with Cohen, and there is no evidence available to us that indicates that the
President was aware of the information Cohen provided to the President’s personal counsel.
The President’s conversations with his personal counsel were presumptively protected by
attorney–client privilege, and we did not seek to obtain the contents of any such
communications. The absence of evidence about the President and his counsel’s
conversations about the drafting of Cohen’s statement precludes us from assessing what, if
any, role the President played.

   Second, we considered whether the President took actions that would have the natural
tendency to prevent Cohen from providing truthful information to criminal investigators or
to Congress.

   Before Cohen began to cooperate with the government, the President publicly
and privately urged Cohen to stay on message and not ”flip.” Cohen recalled
the President’s personal counsel telling him that he would be protected so long
as he did not go ”rogue.” In the days and weeks that followed the April 2018
searches of Cohen’s home and office, the President told reporters that Cohen was a
”good man” and said he was” a fine person with a wonderful family … who I
have always liked & respected.” Privately, the President told Cohen to ”hang in
there” and ”stay strong.” People who were close to both Cohen and the President
passed messages to Cohen that ”the President loves you,””the boss loves you,”
and ”everyone knows the boss has your back.” Through the President’s personal
counsel, the President also had previously told Cohen ”thanks for what you do”
after Cohen provided information to the media about payments to women that,
according to Cohen, both Cohen and the President knew was false. At that time, the
Trump Organization continued to pay Cohen’s legal fees, which was important
to Cohen. Cohen also recalled discussing the possibility of a pardon with the
President’s personal counsel, who told him to stay on message and everything
would be fine. The President indicated in his public statements that a pardon had
not been ruled out, and also stated publicly that ”[m]ost people will flip if the
Government lets them out of trouble” but that he ”d[idn’t] see Michael doing
that.”

   After it was reported that Cohen intended to cooperate with the government, however,
the President accused Cohen of ”mak[ing] up stories in order to get himself out of an
unrelated jam (Taxi cabs maybe?),” called Cohen a ”rat,” and on multiple occasions
publicly suggested that Cohen’s family members had committed crimes. The
evidence concerning this sequence of events could support an inference that the
President used inducements in the form of positive messages in an effort to get
Cohen not to cooperate, and then turned to attacks and intimidation to deter the
provision of information or undermine Cohen’s credibility once Cohen began
cooperating.

   Nexus to an official proceeding. The President’s relevant conduct towards Cohen
occurred when the President knew the Special Counsel’s Office, Congress, and the U.S.
                                                                                   
                                                                                   
Attorney’s Office for the Southern District of New York were investigating Cohen’s
conduct. The President acknowledged through his public statements and tweets that Cohen
potentially could cooperate with the government investigations.

   Intent. In analyzing the President’s intent in his actions towards Cohen as a potential
witness, there is evidence that could support the inference that the President intended
to discourage Cohen from cooperating with the government because Cohen’s
information would shed adverse light on the President’s campaign-period conduct and
statements.

   Cohen’s false congressional testimony about the Trump Tower Moscow project was
designed to minimize connections between the President and Russia and to help limit the
congressional and DOJ Russia investigations—a goal that was in the President’s interest,
as reflected by the President’s own statements. During and after the campaign, the
President made repeated statements that he had ”no business” in Russia and said that
there were ”no deals that could happen in Russia, because we’ve stayed away.” As Cohen
knew, and as he recalled communicating to the President during the campaign, Cohen’s
pursuit of the Trump Tower Moscow project cast doubt on the accuracy or completeness of
these statements.

   In connection with his guilty plea, Cohen admitted that he had multiple conversations
with candidate Trump to give him status updates about the Trump Tower Moscow
project, that the conversations continued through at least June 2016, and that
he discussed with Trump possible travel to Russia to pursue the project. The
conversations were not off-hand, according to Cohen, because the project had the
potential to be so lucrative. In addition, text messages to and from Cohen and other
records further establish that Cohen’s efforts to advance the project did not end
in January 2016 and that in May and June 2016, Cohen was considering the
timing for possible trips to Russia by him and Trump in connection with the
project.

   The evidence could support an inference that the President was aware of these facts at
the time of Cohen’s false statements to Congress. Cohen discussed the project with the
President in early 2017 following media inquiries. Cohen recalled that on September 20,
2017, the day after he released to the public his opening remarks to Congress—which said
the project ”was terminated in January of 2016”—the President’s personal counsel told
him the President was pleased with what Cohen had said about Trump Tower Moscow.
And after Cohen’s guilty plea, the President told reporters that he had ultimately decided
not to do the project, which supports the inference that he remained aware of his own
involvement in the project and the period during the Campaign in which the project was’
being pursued.

   The President’s public remarks following Cohen’s guilty plea also suggest that the
President may have been concerned about what Cohen told investigators about the Trump
Tower Moscow project. At the time the President submitted written answers to
questions from this Office about the project and other subjects, the media had
reported that Cohen was cooperating with the government but Cohen had not yet
                                                                                   
                                                                                   
pleaded guilty to making false statements to Congress. Accordingly, it was not
publicly known what information about the project Cohen had provided to the
government. In his written answers, the President did not provide details about
the timing and substance of his discussions with Cohen about the project and
gave no indication that he had decided to no longer pursue the project. Yet after
Cohen pleaded guilty, the President publicly stated that he had personally made
the decision to abandon the project. The President then declined to clarify the
seeming discrepancy to our Office or answer additional questions. The content
and timing of the President’s provision of information about his knowledge and
actions regarding the Trump Tower Moscow project is evidence that the President
may have been concerned about the information that Cohen could provide as a
witness.

   The President’s concern about Cohen cooperating may have been directed at the
Southern District of New York investigation into other aspects of the President’s dealings
with Cohen rather than an investigation of Trump Tower Moscow. There also is some
evidence that the President’s concern about Cohen cooperating was based on the
President’s stated belief that Cohen would provide false testimony against the President in
an attempt to obtain a lesser sentence for his unrelated criminal conduct. The President
tweeted that Manafort, unlike Cohen, refused to ”break” and ”make up stories in order to
get a ’deal.’” And after Cohen pleaded guilty to making false statements to Congress, the
President said, ”what [Cohen]’s trying to do is get a reduced sentence. So he’s lying about
a project that everybody knew about.” But the President also appeared to defend
the underlying conduct, saying, ”Even if [Cohen] was right, it doesn’t matter
because I was allowed to do whatever I wanted during the campaign.” As described
above, there is evidence that the President knew that Cohen had made false
statements about the Trump Tower Moscow project and that Cohen did so to protect
the President and minimize the President’s connections to Russia during the
campaign.

   Finally, the President’s statements insinuating that members of Cohen’s family
committed crimes after Cohen began cooperating with the government could be viewed
as an effort to retaliate against Cohen and chill further testimony adverse to
the President by Cohen or others. It is possible that the President believes, as
reflected in his tweets, that Cohen ”ma[d]e[] up stories” in order to get a deal for
himself and ”get his wife and father-in-law … off Scott Free.” It also is possible
that the President’s mention of Cohen’s wife and father-in-law were not intended
to affect Cohen as a witness but rather were part of a public-relations strategy
aimed at discrediting Cohen and deflecting attention away from the President on
Cohen-related matters. But the President’s suggestion that Cohen’s family members
committed crimes happened more than once, including just before Cohen was
sentenced (at the same time as the President stated that Cohen ”should, in my
opinion, serve a full and complete sentence”) and again just before Cohen was
scheduled to testify before Congress. The timing of the statements supports an
                                                                                   
                                                                                   
inference that they were intended at least in part to discourage Cohen from further
cooperation.




   L.    Overarching Factual Issues

Although this report does not contain a traditional prosecution decision or declination
decision, the evidence supports several general conclusions relevant to analysis of the facts
concerning the President’s course of conduct.

   Three features of this case render it atypical compared to the heartland
obstruction-of-justice prosecutions brought by the Department of Justice.

   First, the conduct involved actions by the President. Some of the conduct did
not implicate the President’s constitutional authority and raises garden-variety
obstruction-of-justice issues. Other events we investigated, however, drew upon
the President’s Article II authority, which raised constitutional issues that we
address in Volume II, Section III.B, infra. A factual analysis of that conduct would
have to take into account both that the President’s acts were facially lawful and
that his position as head of the Executive Branch provides him with unique and
powerful means of influencing official proceedings, subordinate officers, and potential
witnesses.

   Second, many obstruction cases involve the attempted or actual cover-up
of an underlying crime. Personal criminal conduct can furnish strong evidence
that the individual had an improper obstructive purpose, see, e.g., United States
v. Willoughby, 860 F.2d 15, 24 (2d Cir. 1988), or that he contemplated an effect
on an official proceeding, see, e.g., United States v. Binday, 804 F.3d 558, 591
(2d Cir. 2015). But proof of such a crime is not an element of an obstruction
offense. See United States v. Greer, 872 F.3d 790, 798 (6th Cir. 2017) (stating, in
applying the obstruction sentencing guideline, that ”obstruction of a criminal
investigation is punishable even if the prosecution is ultimately unsuccessful or
even if the investigation ultimately reveals no underlying crime”). Obstruction of
justice can be motivated by a desire to protect non-criminal personal interests,
to protect against investigations where underlying criminal liability falls into a
gray area, or to avoid personal embarrassment. The injury to the integrity of the
justice system is the same regardless of whether a person committed an underlying
wrong.

   In this investigation, the evidence does not establish that the President was
involved in an underlying crime related to Russian election interference. But the
evidence does point to a range of other possible personal motives animating the
President’s conduct. These include concerns that continued investigation would
call into question the legitimacy of his election and potential uncertainty about
whether certain events—such as advance notice of WikiLeaks’s release of hacked
                                                                                   
                                                                                   
information or the June 9, 2016 meeting between senior campaign officials and
Russians—could be seen as criminal activity by the President, his campaign, or his
family.

   Third, many of the President’s acts directed at witnesses, including discouragement of
cooperation with the government and suggestions of possible future pardons, occurred in
public view. While it may be more difficult to establish that public-facing acts were
motivated by a corrupt intent, the President’s power to influence actions, persons, and
events is enhanced by his unique ability to attract attention through use of mass
communications. And no principle of law excludes public acts from the scope of obstruction
statutes. If the likely effect of the acts is to intimidate witnesses or alter their testimony,
the justice system’s integrity is equally threatened.

   Although the events we investigated involved discrete acts—e.g., the President’s
statement to Comey about the Flynn investigation, his termination of Comey, and his
efforts to remove the Special Counsel—it is important to view the President’s pattern of
conduct as a whole. That pattern sheds light on the nature of the President’s acts and the
inferences that can be drawn about his intent.

   Our investigation found multiple acts by the President that were capable of exerting
undue influence over law enforcement investigations, including the Russian-interference and
obstruction investigations. The incidents were often carried out through one-on-one
meetings in which the President sought to use his official power outside of usual channels.
These actions ranged from efforts to remove the Special Counsel and to reverse the effect of
the Attorney General’s recusal; to the attempted use of official power to limit the
scope of the investigation; to direct and indirect contacts with witnesses with the
potential to influence their testimony. Viewing the acts collectively can help to
illuminate their significance. For example, the President’s direction to McGahn to have
the Special Counsel removed was followed almost immediately by his direction
to Lewandowski to tell the Attorney General to limit the scope of the Russia
investigation to prospective election—interference only—a temporal connection that
suggests that both acts were taken with a related purpose with respect to the
investigation.

   The President’s efforts to influence the investigation were mostly unsuccessful, but that
is largely because the persons who surrounded the President declined to carry out orders or
accede to his requests. Comey did not end the investigation of Flynn, which ultimately
resulted in Flynn’s prosecution and conviction for lying to the FBI. McGahn did not tell
the Acting Attorney General that the Special Counsel must be removed, but was instead
prepared to resign over the President’s order. Lewandowski and Dearborn did not
deliver the President’s message to Sessions that he should confine the Russia
investigation to future election meddling only. And McGahn refused to recede from
his recollections about events surrounding the President’s direction to have the
Special Counsel removed, despite the President’s multiple demands that he do so.
Consistent with that pattern, the evidence we obtained would not support potential
obstruction charges against the President’s aides and associates beyond those already
                                                                                   
                                                                                   
filed.

   In considering the full scope of the conduct we investigated, the President’s actions can
be divided into two distinct phases reflecting a possible shift in the President’s motives. In
the first phase, before the President fired Comey, the President had been assured that the
FBI had not opened an investigation of him personally. The President deemed it critically
important to make public that he was not under investigation, and he included that
information in his termination letter to Comey after other efforts to have that information
disclosed were unsuccessful.

   Soon after he fired Comey, however, the President became aware that investigators were
conducting an obstruction-of-justice inquiry into his own conduct. That awareness marked
a significant change in the President’s conduct and the start of a second phase of action.
The President launched public attacks on the investigation and individuals involved
in it who could possess evidence adverse to the President, while in private, the
President engaged in a series of targeted efforts to control the investigation. For
instance, the President attempted to remove the Special Counsel; he sought to
have Attorney General Sessions unrecuse himself and limit the investigation; he
sought to prevent public disclosure of information about the June 9, 2016 meeting
between Russians and campaign officials; and he used public forums to attack
potential witnesses who might offer adverse information and to praise witnesses who
declined to cooperate with the government. Judgments about the nature of the
President’s motives during each phase would be informed by the totality of the
evidence.
                                                                                   
                                                                                   
                                                                                   
                                                                                   


   III.    Legal Defenses to the Application of Obstruction-of-Justice Statutes to the
President

The President’s personal counsel has written to this Office to advance statutory and constitutional
defenses to the potential application of the obstruction-of-justice statutes to the President’s
conduct.1072
As a statutory matter, the President’s counsel has argued that a core
obstruction-of-justice statute, 18 U.S.C. § 1512(c)(2), does not cover the President’s
actions.1073
As a constitutional matter, the President’s counsel argued that the
President cannot obstruct justice by exercising his constitutional authority
to close Department of Justice investigations or terminate the FBI
Director.1074
Under that view, any statute that restricts the President’s exercise of those powers would
impermissibly intrude on the President’s constitutional role. The President’s counsel has
conceded that the President may be subject to criminal laws that do not directly involve
exercises of his Article II authority, such as laws prohibiting bribing witnesses or suborning
perjury.1075
But counsel has made a categorical argument that “the President’s exercise
of his constitutional authority here to terminate an FBI Director and
to close investigations cannot constitutionally constitute obstruction of
justice.1076

   In analyzing counsel’s statutory arguments, we concluded that the President’s
proposed interpretation of Section 1512(c)(2) is contrary to the litigating position
of the Department of Justice and is not supported by principles of statutory
construction.

   As for the constitutional arguments, we recognized that the Department of Justice and
the courts have not definitively resolved these constitutional issues. We therefore analyzed
the President’s position through the framework of Supreme Court precedent addressing
the separation of powers. Under that framework, we concluded, Article II of the
Constitution does not categorically and permanently immunize the President
from potential liability for the conduct that we investigated. Rather, our analysis
led us to conclude that the obstruction-of-justice statutes can validly prohibit a
President’s corrupt efforts to use his official powers to curtail, end, or interfere with an
investigation.




   A.    Statutory Defenses to the Application of Obstruction-Of-Justice Provisions to the
Conduct Under Investigation

                                                                                   
                                                                                   
The obstruction-of-justice statute most readily applicable to our investigation is 18 U.S.C.
§ 1512(c)(2). Section 1512(c) provides:

   (c) Whoever corruptly -

   (1) alters, destroys, mutilates, or conceals a record, document, or other object, or
attempts to do so, with the intent to impair the object’s integrity or availability for use in
an official proceeding; or

   (2) otherwise obstructs, influences, or impedes any official proceeding, or attempts to
do so,

   shall be fined under this title or imprisoned not more than 20 years, or both.

   The Department of Justice has taken the position that Section 1512(c)(2)
states a broad, independent, and unqualified prohibition on obstruction of
justice.1077
While defendants have argued that subsection (c)(2) should be read to cover only acts that
would impair the availability or integrity of evidence because that is subsection (c)(1)’s
focus, strong arguments weigh against that proposed limitation. The text of Section
1512(c)(2) confirms that its sweep is not tethered to Section 1512(c)(1); courts have so
interpreted it; its history does not counsel otherwise; and no principle of statutory
construction dictates a contrary view. On its face, therefore, Section 1512(c)(2) applies to
all corrupt means of obstructing a proceeding, pending or contemplated—including by
improper exercises of official power. In addition, other statutory provisions that are
potentially applicable to certain conduct we investigated broadly prohibit obstruction of
proceedings that are pending before courts, grand juries, and Congress. See 18 U.S.C.
§§ 1503, 1505. Congress has also specifically prohibited witness tampering. See 18 U.S.C.
§ 1512(b).




   1.    The Text of Section 1512(c)(2) Prohibits a Broad Range of Obstructive
Acts

Several textual features of Section 1512(c)(2) support the conclusion that the
provision broadly prohibits corrupt means of obstructing justice and is not limited by
the more specific prohibitions in Section 1512(c)(1), which focus on evidence
impairment.

   First, the text of Section 1512(c)(2) is unqualified: it reaches acts that “obstruct[],
influence[], or impede[] any official proceeding” when committed “corruptly.” Nothing in
Section 1512(c)(2)’s text limits the provision to acts that would impair the integrity or
availability of evidence for use in an official proceeding. In contrast, Section 1512(c)(1)
explicitly includes the requirement that the defendant act “with the intent to impair the
object’s integrity or availability for use in an official proceeding,” a requirement
that Congress also included in two other sections of Section 1512. See 18 U.S.C.
§§ 1512(a)(2)(B)(ii) (use of physical force with intent to cause a person to destroy an
                                                                                   
                                                                                   
object “with intent to impair the integrity or availability of the object for use
in an official proceeding”); 1512(b)(2)(B) (use of intimidation, threats, corrupt
persuasion, or misleading conduct with intent to cause a person to destroy an object
“with intent to impair the integrity or availability of the object for use in an
official proceeding”). But no comparable intent or conduct element focused on
evidence impairment appears in Section 1512(c)(2). The intent element in Section
1512(c)(2) comes from the word “corruptly.” See, e.g., United States v. McKibbins,
656 F.3d 707, 711 (7th Cir. 2011) (“The intent element is important because
the word ‘corruptly’ is what serves to separate criminal and innocent acts of
obstruction.”) (internal quotation marks omitted). And the conduct element in Section
1512(c)(2) is “obstruct[ing], influenc[ing], or imped[ing]” a proceeding. Congress is
presumed to have acted intentionally in the disparate inclusion and exclusion of
evidence-impairment language. See Loughrin v. United States, 573 U.S. 351, 358 (2014)
(“[W]hen ‘Congress includes particular language in one section of a statute but omits it in
another’—let alone in the very next provision—this Court ‘presume[s]’ that Congress
intended a difference in meaning”) (quoting Russello v. United States, 464 U.S.
16, 23 (1983)); accord Digital Realty Trust, Inc. v. Somers, 138 S. Ct. 767, 777
(2018).

   Second, the structure of Section 1512 supports the conclusion that Section
1512(c)(2) defines an independent offense. Section 1512(c)(2) delineates a complete
crime with different elements from Section 1512(c)(1) – and each subsection of
Section 1512(c) contains its own “attempt” prohibition, underscoring that they are
independent prohibitions. The two subsections of Section 1512(c) are connected by the
conjunction “or,” indicating that each provides an alternative basis for criminal
liability. See Loughrin, 573 U.S. at 357 (“ordinary use [of ‘or’] is almost always
disjunctive, that is, the words it connects are to be given separate meanings”) (internal
quotation marks omitted). In Loughrin, for example, the Supreme Court relied
on the use of the word “or” to hold that adjacent and overlapping subsections
of the bank fraud statute, 18 U.S.C. § 1344, state distinct offenses and that
subsection 1344(2) therefore should not be interpreted to contain an additional
element specified only in subsection 1344(1). Id; see also Shaw v. United States,
137 S. Ct. 462, 465–469 (2016) (recognizing that the subsections of the bank fraud
statute “overlap substantially” but identifying distinct circumstances covered by
each).1078
And here, as in Loughrin, Section 1512(c)’s “two clauses have separate numbers, line breaks
before, between, and after them, and equivalent indentation—thus placing the clauses
visually on an equal footing and indicating that they have separate meanings.” 573 U.S.
at 359.

   Third, the introductory word “otherwise” in Section 1512(c)(2) signals that the
provision covers obstructive acts that are different from those listed in Section 1512(c)(1).
See Black’s Law Dictionary 1101 (6th ed. 1990) (“otherwise” means“in a different manner;
in another way, or in other ways”); see also, e.g., American Heritage College Dictionary
                                                                                   
                                                                                   
Online (“1. In another way; differently; 2. Under other circumstances”); see also
Gooch v. United States, 297 U.S. 124, 128 (1936) (characterizing “otherwise” as a
“broad term” and holding that a statutory prohibition on kidnapping “for ransom
or reward or otherwise” is not limited by the words “ransom” and “reward” to
kidnappings for pecuniary benefits); Collazos v. United States, 368 F.3d 190, 200 (2d
Cir. 2004) (construing “otherwise” in 28 U.S.C. § 2466(1)(C) to reach beyond the
“specific examples” listed in prior subsections, thereby covering the “myriad means
that human ingenuity might devise to permit a person to avoid the jurisdiction
of a court”); cf. Begay v. United States, 553 U.S. 137, 144 (2006) (recognizing
that “otherwise” is defined to mean “in a different way or manner,” and holding
that the word “otherwise” introducing the residual clause in the Armed Career
Criminal Act, 18 U.S.C. § 924(e)(2)(B)(ii), can, but need not necessarily, “refer to
a crime that is similar to the listed examples in some respects but different in
others”).1079
The purpose of the word “otherwise” in Section 1512(c)(2) is therefore to clarify that the
provision covers obstructive acts other than the destruction of physical evidence with the
intent to impair its integrity or availability, which is the conduct addressed in Section
1512(c)(1). The word “otherwise” does not signal that Section 1512(c)(2) has
less breadth in covering obstructive conduct than the language of the provision
implies.




   2.    Judicial Decisions Support a Broad Reading of Section 1512(c)(2)

Courts have not limited Section 1512(c)(2) to conduct that impairs evidence, but instead
have read it to cover obstructive acts in any form.

   As one court explained, “[t]his expansive subsection operates as a catch-all to cover
‘otherwise’ obstructive behavior that might not constitute a more specific offense like
document destruction, which is listed in (c)(1).” United States v. Volpendesto, 746 F.3d
273, 286 (7th Cir. 2014) (some quotation marks omitted). For example, in United States
v. Ring, 628 F. Supp. 2d 195 (D.D.C. 2009), the court rejected the argument that
“§ 1512(c)(2)’s reference to conduct that ‘otherwise obstructs, influences, or impedes any
official proceeding’ is limited to conduct that is similar to the type of conduct proscribed by
subsection (c)(1)—namely, conduct that impairs the integrity or availability of
‘record[s], documents[s], or other object[s] for use in an official proceeding.” Id.
at 224. The court explained that “the meaning of § 1512(c)(2) is plain on its face.”
Id. (alternations in original), And courts have upheld convictions under Section
1512(c)(2) that did not involve evidence impairment, but instead resulted from
conduct that more broadly thwarted arrests or investigations. See, e.g., United
States v. Martinez, 862 F.3d 223, 238 (2d Cir. 2017) (police officer tipped off
suspects about issuance of arrest warrants before “outstanding warrants could be
                                                                                   
                                                                                   
executed, thereby potentially interfering with an ongoing grand jury proceeding”);
United States v. Ahrensfield, 698 F.3d 1310, 1324–1326 (10th Cir. 2012) (officer
disclosed existence of an undercover investigation to its target); United States
v. Phillips, 583 F.3d 1261, 1265 (10th Cir. 2009) (defendant disclosed identity of an
undercover officer thus preventing him from making controlled purchases from
methamphetamine dealers). Those cases illustrate that Section 1512(c)(2) applies to
corrupt acts—including by public officials—that frustrate the commence mentor conduct of
a proceeding, and not just to acts that make evidence unavailable or impair its
integrity.

   Section 1512(c)(2)’s breadth is reinforced by the similarity of its language to the
omnibus clause of 18 U.S.C. § 1503, which covers anyone who “corruptly … obstructs, or
impedes, or endeavors to influence, obstruct, or impede, the due administration of justice.”
That clause of Section 1503 follows two more specific clauses that protect jurors,
judges, and court officers. The omnibus clause has nevertheless been construed to
be “far more general in scope than the earlier clauses of the statute.” United
States v. Aguilar, 515 U.S. 593, 599 (1995). “The omnibus clause is essentially a
catch-all provision which generally prohibits conduct that interferes with the due
administration of justice.” United States v. Brenson, 104 F.3d 1267, 1275 (11th
Cir. 1997). Courts have accordingly given it a “non-restrictive reading.” United
States v. Kumar, 617 F.3d 612, 620 (2d Cir. 2010); id, at 620 n.7 (collecting
cases from the Third, Fourth, Sixth, Seventh, and Eleventh Circuits). As one
court has explained, the omnibus clause “prohibits acts that are similar in result,
rather than manner, to the conduct described in the first part of the statute.”
United States v. Howard, 569 F.2d 1331, 1333 (5th Cir. 1978). While the specific
clauses “forbid certain means of obstructing justice … the omnibus clause aims at
obstruction of justice itself, regardless of the means used to reach that result.” Id.
(collecting cases). Given the similarity of Section 1512(c)(2) to Section 1503’s
omnibus clause, Congress would have expected Section 1512(c)(2) to cover acts
that produced a similar result to the evidence-impairment provisions—i.e., the
result of obstructing justice—rather than covering only acts that were similar in
manner. Read this way, Section 1512(c)(2) serves a distinct function in the federal
obstruction-of-justice statutes: it captures corrupt conduct, other than document
destruction, that has the natural tendency to obstruct contemplated as well as pending
proceedings.

   Section 1512(c)(2) overlaps with other obstruction statutes, but it does not render them
superfluous. Section 1503, for example, which covers pending grand jury and judicial
proceedings, and Section 1505, which covers pending administrative and congressional
proceedings, reach “endeavors to influence, obstruct, or impede” the proceedings—a
broader test for inchoate violations than Section 1512(c)(2)’s “attempt” standard, which
requires a substantial step towards a completed offense. See United States v. Sampson,
898 F.3d 287, 302 (2d Cir. 2018) (“[E]fforts to witness tamper that rise to the level of an
‘endeavor’ yet fall short of an ‘attempt’ cannot be prosecuted under § 1512.”); United
                                                                                   
                                                                                   
States v. Leisure, 844 F.2d 1347, 1366–1367 (8th Cir. 1988) (collecting cases recognizing
the difference between the “endeavor” and “attempt” standards). And 18 U.S.C.
§ 1519, which prohibits destruction of documents or records in contemplation of an
investigation or proceeding, does not require the “nexus” showing under Aguilar, which
Section 1512(c)(2) demands. See, e.g., United States v. Yielding, 657 F.3d 688, 712
(8th Cir. 2011) (“The requisite knowledge and intent [under Section 1519] can
be present even if the accused lacks knowledge that he is likely to succeed in
obstructing the matter.”); United States v. Gray, 642 F.3d 371, 376–377 (2d Cir. 2011)
(“[I]n enacting § 1519, Congress rejected any requirement that the government
prove a link between a defendant’s conduct and an imminent or pending official
proceeding.”). The existence of even “substantial” overlap is not “uncommon” in
criminal statutes. Loughrin, 573 U.S. at 359 n.4; see Shaw, 137 S. Ct. at 458–469;
Aguilar, 515 USS. at 616 (Scalia, J., dissenting) (“The fact that there is now
some overlap between § 1503 and § 1512 is no more intolerable than the fact
that there is some overlap between the omnibus clause of § 1503 and the other
provision of § 1503 itself.”). But given that Sections 1503, 1505, and 1519 each
reach conduct that Section 1512(c)(2) does not, the overlap provides no reason
to give Section 1512(c)(2) an artificially limited construction. See Shaw, 137 S.
Ct. at 469.1080




   3.    The Legislative History of Section 1512(c)(2) Does Not Justify Narrowing Its
Texts

“Given the straightforward statutory command” in Section 1512(c)(2), “there is no reason
to resort to legislative history.” United States v. Gonzales, 520 U.S. 1, 6 (1997). In any
event, the legislative history of Section 1512(c)(2) is not a reason to impose extratextual
limitations on its reach.

   Congress enacted Section 1512(c)(2) as part the Sarbanes-Oxley Act of 2002, Pub. L.
No. 107-204, Tit. XI, § 1102, 116 Stat. 807. The relevant section of the statute was
entitled “Tampering with a Record or Otherwise Impeding an Official Proceeding.”
116 Stat. 807 (emphasis added). That title indicates that Congress intended
the two clauses to have independent effect. Section 1512(c) was added as a floor
amendment in the Senate and explained as closing a certain “loophole” with respect to
“document shredding.” See 148 Cong. Rec. S6545 (July 10, 2002) (Sen. Lott); id.
at S6549-S6550 (Sen: Hatch). But those explanations do not limit the enacted
text. See Pittston Coal Group v. Sebben, 488 U.S. 105, 115 (1988) (“[I]t is not
the law that a statute can have no effects which are not explicitly mentioned
in its legislative history.”); see also Encino Motorcars, LLC v. Navarro, 138 S.
Ct. 1134, 1143 (2018) (“Even if Congress did not foresee all of the applications of the
statute, that is no reason not to give the statutory text a fair reading.”). The
                                                                                   
                                                                                   
floor statements thus cannot detract from the meaning of the enacted text. See
Barnhart v. Sigmon Coal Co., 534 U.S. 438, 457 (2002) (“Floor statements from two
Senators cannot amend the clear and unambiguous language of a statute. We
see no reason to give greater weight to the views of two Senators than to the
collective votes of both Houses, which are memorialized in the unambiguous statutory
text.”). That principle has particular force where one of the proponents of the
amendment to Section 1512 introduced his remarks as only “briefly elaborat[ing] on
some of the specific provisions contained in this bill.” 148 Cong. Rec. S6550
(Sen. Hatch).

   Indeed, the language Congress used in Section 1512(c)(2)—prohibiting “corruptly
… obstruct[ing], influenc[ing], or imped[ing] any official proceeding” or attempting to do
so— parallels a provision that Congress considered years earlier in a bill designed to
strengthen protections against witness tampering and obstruction of justice. While the
earlier provision is not a direct antecedent of Section 1512(c)(2), Congress’s understanding
of the broad scope of the earlier provision is instructive. Recognizing that “the proper
administration of justice may be impeded or thwarted” by a “variety of corrupt methods
… limited only by the imagination of the criminally inclined,” S. Rep. No. 532, 97th Cong.,
2d Sess. 17–18 (1982), Congress considered a bill that would have amended Section 1512
by making it a crime, inter alia, when a person “corruptly … influences, obstructs, or
impedes … [t]he enforcement and prosecution of federal law,” “administration
of a law under which an official proceeding is being or may be conducted,” or
the “exercise of a Federal legislative power of inquiry.” Id. at 17–19 (quoting S.
2420).

   The Senate Committee explained that:


      

      [T]he purpose of preventing an obstruction of or miscarriage of justice
      cannot be fully carried out by a simple enumeration of the commonly
      prosecuted obstruction offenses. There must also be protection against the
      rare type of conduct that is the product of the inventive criminal mind
      and which also thwarts justice.


   Id. at 18. The report gave examples of conduct “actually prosecuted under the current
residual clause [in 18 U.S.C. § 1503], which would probably not be covered in this series [of
provisions] without a residual clause.” Id. One prominent example was “[a] conspiracy to
cover up the Watergate burglary and its aftermath by having the Central Intelligence
Agency seek to interfere with an ongoing FBI investigation of the burglary.” Id. (citing
United States v. Haldeman, 559 F.2d 31 (D.C. Cir. 1976)). The report therefore indicates
a congressional awareness not only that residual-clause language resembling Section
1512(c)(2) broadly covers a wide variety of obstructive conduct, but also that
such language reaches the improper use of governmental processes to obstruct
                                                                                   
                                                                                   
justice—specifically, the Watergate cover-up orchestrated by White House officials
including the President himself. See Haldeman, 559 F.3d at 51, 86–87, 120–129,
162.1081




   4.    General Principles of Statutory Construction Do Not Suggest That Section
1512(c)(2) is Inapplicable to the Conduct in this Investigation

The requirement of fair warning in criminal law, the interest in
avoiding due process concerns in potentially vague statutes, and the
rule of lenity do not justify narrowing the reach of Section 1512(c)(2)’s
text.1082

   a. As with other criminal laws, the Supreme Court has “exercised restraint” in
interpreting obstruction-of-justice provisions, both out of respect for Congress’s role in
defining crimes and in the interest of providing individuals with “fair warning” of what a
criminal statute prohibits. Marinello v. United States, 138 S. Ct. 1101, 1106 (2018);
Arthur Andersen, 544 U.S. at 703; Aguilar, 515 U.S. at 599–602. In several obstruction
cases, the Court has imposed a nexus test that requires that the wrongful conduct targeted
by the provision be sufficiently connected to an official proceeding to ensure the requisite
culpability. Marinello, 138 S, Ct. at 1109; Arthur Andersen, 544 U.S. at 707–708;
Aguilar, 515 U.S. at 600–602. Section 1512(c)(2) has been interpreted to require a similar
nexus. See, e.g., United States v. Young, 916 F.3d 368, 386 (4th Cir. 2019); United
States v. Petruk, 781 F.3d 438, 445 (8th Cir. 2015); United States v. Phillips,
583 F.3d 1261, 1264 (10th Cir. 2009); United States v. Reich, 479 F.3d 179, 186 (2d
Cir. 2007). To satisfy the nexus requirement, the government must show as an
objective matter that a defendant acted “in a manner that is likely to obstruct
justice,” such that the statute “excludes defendants who have an evil purpose but
use means that would only unnaturally and improbably be successful.” Aguilar,
515 U.S. at 601–602 (internal quotation marks omitted); see id. at 599 (“the
endeavor must have the natural and probable effect of interfering with the due
administration of justice”) (internal quotation marks omitted). The government
must also show as a subjective matter that the actor “contemplated a particular,
foreseeable proceeding.” Petruk, 781 F.3d at 445. Those requirements alleviate
fair-warning concerns by ensuring that obstructive conduct has a close enough
connection to existing or future proceedings to implicate the dangers targeted by the
obstruction laws and that the individual actually has the obstructive result in
mind.

   b. Courts also seek to construe statutes to avoid due process vagueness concerns.
See, e.g., McDonnell v. United States, 136 S. Ct. 2355, 2373 (2016); Skilling
v. United States, 561 U.S. 358, 368, 402–404 (2010). Vagueness doctrine requires that
a statute define a crime “with sufficient definiteness that ordinary people can
                                                                                   
                                                                                   
understand what conduct is prohibited” and “in a manner that does not encourage
arbitrary and discriminatory enforcement.” Id. at 402–403 (internal quotation marks
omitted). The obstruction statutes’ requirement of acting “corruptly” satisfies that
test.

   “Acting ‘corruptly’ within the meaning of § 1512(c)(2) means acting with an
improper purpose and to engage in conduct knowingly and dishonestly with the
specific intent to subvert, impede or obstruct” the relevant proceeding. United
States v. Gordon, 710 F.3d 1124, 1151 (10th Cir. 2013) (some quotation marks
omitted). The majority opinion in Aguilar did not address the defendant’s vagueness
challenge to the word “corruptly,” 515 U.S. at 600 n. 1, but Justice Scalia’s
separate opinion did reach that issue and would have rejected the challenge, id.
at 616–617 (Scalia, J., joined by Kennedy and Thomas, JJ., concurring in part
and dissenting in part). “Statutory language need not be colloquial,” Justice
Scalia explained, and “the term ‘corruptly’ in criminal laws has a longstanding
and well-accepted meaning. It denotes an act done with an intent to give some
advantage inconsistent with official duty and the rights of others.” Id. at 616 (internal
quotation marks omitted; citing lower court authority and legal dictionaries).
Justice Scalia added that “in the context of obstructing jury proceedings, any claim
of ignorance of wrongdoing is incredible.” Id. at 617. Lower courts have also
rejected vagueness challenges to the word “corruptly.” See, e.g., United States
v. Edwards, 869 F.3d 490, 501–502 (7th Cir. 2017); United States v. Brenson,
104 F.3d 1267, 1280–1281 (11th Cir. 1997); United States v. Howard, 569 F.2d 1331,
1336 n.9 (Sh Cir. 1978). This well-established intent standard precludes the need
to limit the obstruction statutes to only certain kinds of inherently wrongful
conduct.1083

   c. Finally, the rule of lenity does not justify treating Section 1512(c)(2) as a prohibition
on evidence impairment, as opposed to an omnibus clause. The rule of lenity is an
interpretive principle that resolves ambiguity in criminal laws in favor of the less-severe
construction. Cleveland v. United States, 531 U.S. 12, 25 (2000). “[A]s [the Court
has] repeatedly emphasized,” however, the rule of lenity applies only if, “after
considering text, structure, history and purpose, there remains a grievous ambiguity or
uncertainty in the statute such that the Court must simply guess as to what
Congress intended.” Abramski v. United States, 573 U.S. 169, 188 n.10 (2014)
(internal quotation marks omitted). The rule has been cited, for example, in
adopting a narrow meaning of “tangible object” in an obstruction statute when the
prohibition’s title, history, and list of prohibited acts indicated a focus on destruction of
records. See Yates v. United States, 135 S. Ct. 1074, 1088 (2015) (plurality opinion)
(interpreting “tangible object” in the phrase “record, document, or tangible object” in
18 U.S.C. § 1519 to mean an item capable of recording or preserving information).
Here, as discussed above, the text, structure, and history of Section 1512(c)(2)
leaves no “grievous ambiguity” about the statute’s meaning. Section 1512(c)(2)
defines a structurally independent general prohibition on obstruction of official
                                                                                   
                                                                                   
proceedings.




   5.    Other Obstruction Statutes Might Apply to the Conduct in this Investigation

Regardless whether Section 1512(c)(2) covers all corrupt acts that obstruct,
influence, or impede pending or contemplated proceedings, other statutes would
apply to such conduct in pending proceedings, provided that the remaining
statutory elements are satisfied. As discussed above, the omnibus clause in
18 U.S.C. § 1503(a) applies generally to obstruction of pending judicial and grand
proceedings.1084
See Aguilar, 515 U.S. at 598 (noting that the clause is “far more general in scope” than
preceding provisions). Section 1503(a)’s protections extend to witness tampering and to
other obstructive conduct that has a nexus to pending proceedings. See Sampson, 898 F.3d
at 298–303 & n.6 (collecting cases from eight circuits holding that Section 1503 covers
witness-related obstructive conduct, and cabining prior circuit authority). And Section
1505 broadly criminalizes obstructive conduct aimed at pending agency and congressional
proceedings.1085
See, e.g., United States v. Rainey, 757 F.3d 234, 241–247 (St Cir. 2014).

   Finally, 18 U.S.C. § 1512(b)(3) criminalizes tampering with witnesses to prevent the
communication of information about a crime to law enforcement. The nexus inquiry
articulated in Aguilar—that an individual has “knowledge that his actions are likely
to affect the judicial proceeding,” 515 U.S. at 599—does not apply to Section
1512(b)(3). See United States v. Byrne, 435 F.3d 16, 24–25 (1st Cir. 2006). The
nexus inquiry turns instead on the actor’s intent to prevent communications to a
federal law enforcement official. See Fowler v. United States, 563 U.S. 668, 673–678
(2011).








   In sum, in light of the breadth of Section 1512(c)(2) and the other obstruction statutes,
an argument that the conduct at issue in this investigation falls outside the scope of the
obstruction—laws lacks merit.


                                                                                   
                                                                                   


   B.    Constitutional Defenses to Applying Obstruction-Of-Justice Statutes to
Presidential Conduct

The President has broad discretion to direct criminal investigations. The Constitution vests
the “executive Power” in the President and enjoins him to “take Care that the
Laws be faithfully executed.” U.S. Const. Art. II, §§ 1, 3. Those powers
and duties form the foundation of prosecutorial discretion. See United States
v. Armstrong, 517 U.S. 456, 464 (1996) (Attorney General and United States Attorneys
“have this latitude because they are designated by statute as the President’s
delegates to help him discharge his constitutional responsibility to ‘take Care that
the Laws be faithfully executed.’”). The President also has authority to appoint
officers of the United States and to remove those whom he has appointed. U.S.
Const. Art. II, § 2, cl. 2 (granting authority to the President to appoint all officers
with the advice and consent of the Senate, but providing that Congress may vest the
appointment of inferior officers in the President alone, the heads of departments, or
the courts of law); see also Free Enterprise Fund v. Public Company Accounting
Oversight Board, 561 U.S. 477, 492–493, 509 (2010) (describing removal authority as
flowing from the President’s “responsibility to take care that the laws be faithfully
executed”).

   Although the President has broad authority under Article II, that authority coexists
with Congress’s Article I power to enact laws that protect congressional proceedings,
federal investigations, the courts, and grand juries against corrupt efforts to undermine
their functions. Usually, those constitutional powers function in harmony, with the
President enforcing the criminal laws under Article II to protect against corrupt
obstructive acts. But when the President’s official actions come into conflict with the
prohibitions in the obstruction statutes, any constitutional tension is reconciled through
separation-of-powers analysis.

   The President’s counsel has argued that “the President’s exercise
of his constitutional authority … to terminate an FBI Director and to
close investigations … cannot constitutionally constitute obstruction of
justice.”1086
As noted above, no Department of Justice position or Supreme Court precedent directly
resolved this issue. We did not find counsel’s contention, however, to accord with our
reading of the Supreme Court authority addressing separation-of-powers issues. Applying
the Court’s framework for analysis, we concluded that Congress can validly regulate the
President’s exercise of official duties to prohibit actions motivated by a corrupt intent to
obstruct justice. The limited effect on presidential power that results from that restriction
would not impermissibly undermine the President’s ability to perform his Article II
functions.


                                                                                   
                                                                                   


   1.    The Requirement of a Clear Statement to Apply Statutes to Presidential Conduct
Does Not Limit the Obstruction Statutes

Before addressing Article II issues directly, we consider one threshold statutory
construction principle that is unique to the presidency: “The principle that general statutes
must be read as not applying to the President if they do not expressly apply where
application would arguably limit the President’s constitutional role.” OLC, Application of
28 U.S.C. § 458 to Presidential Appointments of Federal Judges, 19 Op. O.L.C.
350, 352 (1995). This “clear statement rule,” id., has its source in two principles:
statutes should be construed to avoid serious constitutional questions, and Congress
should not be assumed to have altered the constitutional separation of powers
without clear assurance that it intended that result. OLC, The Constitutional
Separation of Powers Between the President and Congress, 20 Op. O.L.C. 124, 178
(1996).

   The Supreme Court has applied that clear-statement rule in several cases. In one
leading case, the Court construed the Administrative Procedure Act, 5 U.S.C. § 701 et
seq., not to apply to judicial review of presidential action. Franklin v. Massachusetts,
505 U.S. 788, 800–801 (1992). The Court explained that it “would require an express
statement by Congress before assuming it intended the President’s performance of his
statutory duties to be reviewed for abuse of discretion.” Id. at 801. In another case, the
Court interpreted the word “utilized” in the Federal Advisory Committee Act (FACA),
5 U.S.C. App., to apply only to the use of advisory committees established directly or
indirectly by the government, thereby excluding the American Bar Association’s advice to
the Department of Justice about federal judicial candidates. Public Citizen v. United States
Department of Justice, 491 U.S. 440, 455, 462–467 (1989). The Court explained
that a broader interpretation of the term “utilized” in FACA would raise serious
questions whether the statute “infringed unduly on the President’s Article II power to
nominate federal judges and violated the doctrine of separation of powers.” Id.
at 466–467. Another case found that an established canon of statutory construction
applied with “special force” to provisions that would impinge on the President’s
foreign-affairs powers if construed broadly. Sale v. Haitian Centers Council, 509 U.S.
155, 188 (1993) (applying the presumption against extraterritorial application to
construe the Refugee Act of 1980 as not governing in an overseas context where
it could affect “foreign and military affairs for which the President has unique
responsibility”). See Application of 28 U.S.C. § 458 to Presidential Appointments of
Federal Judges, 19 Op. O.L.C. at 353–354 (discussing Franklin, Public Citizen, and
Sale).

   The Department of Justice has relied on this clear-statement principle to interpret
certain statutes as not applying to the President at all, similar to the approach taken in
Franklin. See, e.g., Memorandum for Richard T. Burress, Office of the President, from
Laurence H. Silberman, Deputy Attorney General, Re: Conflict of Interest Problems
Arising out of the President’s Nomination of Nelson A. Rockefeller to be Vice President
                                                                                   
                                                                                   
under the Twenty-Fifth Amendment to the Constitution, at 2, 5 (Aug. 28, 1974) (criminal
conflict-of-interest statute, 18 U.S.C. § 208, does not apply to the President). Other
OLC opinions interpret statutory text not to apply to certain presidential or
executive actions because of constitutional concerns. See Application of 28 U.S.C.
§ 458 to Presidential Appointments of Federal Judges, 19 Op. O.L.C. at 350–357
(consanguinity limitations on court appointments, 28 U.S.C. § 458, found inapplicable
to “presidential appointments of judges to the federal judiciary”); Constraints
Imposed by 18 U.S.C. § 1913 on Lobbying Efforts, 13 Op. O.L.C. 300, 304–306
(1989) (limitation on the use of appropriated funds for certain lobbying programs
found in applicable to certain communications by the President and executive
officials).

   But OLC has also recognized that this clear-statement rule “does not apply with
respect to a statute that raises no separation of powers questions were it to be applied to
the President,” such as the federal bribery statute, 18 U.S.C. § 201. Application of
28 U.S.C. § 458 to Presidential Appointments of Federal Judges, 19 Op. O.L.C. at 357
n.11. OLC explained that “[a]pplication of § 201 raises no separation of powers question,
let alone a serious one,” because [t]he Constitution confers no power in the President
to receive bribes.” id. In support of that conclusion, OLC noted constitutional
provisions that forbid increases in the President’s compensation while in office,
“which is what a bribe would function to do,” id. (citing U.S. Const. Art. II,
§ 1, cl. 7), and the express constitutional power of “Congress to impeach [and
convict] a President for, inter alia, bribery,” id. (citing U.S. Const. Art. II,
§ 4).

   Under OLC’s analysis, Congress can permissibly criminalize certain obstructive conduct
by the President, such as suborning perjury, intimidating witnesses, or fabricating evidence,
because those prohibitions raise no separation-of-powers questions. See Application of
28 U.S.C. § 458 to Presidential Appointments of Federal Judges, 19 Op. O.L.C. at 357
n. 11. The Constitution does not authorize the President to engage in such conduct, and
those actions would transgress the President’s duty to “take Care that the Laws be
faithfully executed.” U.S. Const. Art. II, §§ 3. In view of those clearly permissible
applications of the obstruction statutes to the President, Franklin’s holding that the
President is entirely excluded from statute absent a clear statement would not apply in this
context.

   A more limited application of a clear-statement rule to exclude from the obstruction
statutes only certain acts by the President—for example, removing prosecutors or ending
investigations for corrupt reasons—would be difficult to implement as a matter of statutory
interpretation. It is not obvious how a clear-statement rule would apply to an omnibus
provision like Section 1512(c)(2) to exclude corruptly motivated obstructive acts only when
carried out in the President’s conduct of office. No statutory term could easily bear that
specialized meaning. For example, the word “corruptly” has a well-established
meaning that does not exclude exercises of official power for corrupt ends. Indeed,
an established definition states that “corruptly” means action with an intent to
                                                                                   
                                                                                   
secure an improper advantage “inconsistent with official duty and the rights of
others.” BALLENTINE’S LAW DICTIONARY 276 (3d ed. 1969) (emphasis
added). And it would be contrary to ordinary rules of statutory construction
to adopt an unconventional meaning of a statutory term only when applied to
the President. See United States v. Santos, 553 U.S. 507, 522 (2008) (plurality
opinion of Scalia, J.) (rejecting proposal to “giv[e] the same word, in the same
statutory provision, different meanings in different factual contexts”); cf. Public
Citizen, 491 U.S. at 462–467 (giving the term “utilized” in the FACA a uniform
meaning to avoid constitutional questions). Nor could such an exclusion draw on
a separate and established background interpretive presumption, such as the
presumption against extraterritoriality applied in Sale. The principle that courts will
construe a statute to avoid serious constitutional questions “is not a license for the
judiciary to rewrite language enacted by the legislature.” Salinas v. United States,
522 U.S. 52, 59–60 (1997). “It is one thing to acknowledge and accept … well
defined (or even newly enunciated), generally applicable, background principles of
assumed legislative intent. It is quite another to espouse the broad proposition that
criminal statutes do not have to be read as broadly as they are written, but are
subject to case-by-case exceptions.” Brogan v. United States, 522 U.S. 398, 406
(1998).

   When a proposed construction “would thus function as an extra-textual limit on [a
statute’s] compass, “thereby preventing the statute “from applying to a host of cases falling
within its clear terms,” Loughrin, 573 U.S. at 357, it is doubtful that the construction
would reflect Congress’s intent. That is particularly so with respect to obstruction statutes,
which “have been given a broad and all-inclusive meaning.” Rainey, 757 F.3d
at 245 (discussing Sections 1503 and 1505) (internal quotation marks omitted).
Accordingly, since no established principle of interpretation would exclude the
presidential conduct we have investigated from statutes such as Sections 1503,
1505, 1512(b), and 1512(c)(2), we proceed to examine the separation-of-powers
issues that could be raised as an Article II defense to the application of those
statutes.




   2.    Separation-of-Powers Principles Support the Conclusion that Congress May Validly
Prohibit Corrupt Obstructive Acts Carried Out Through the President’s Official
Powers

When Congress imposes a limitation on the exercise of Article II powers, the limitation’s
validity depends on whether the measure “disrupts the balance between the coordinate
branches.” Nixon v. Administrator of General Services, 433 U.S. 425, 443 (1977). “Even
when branch does not arrogate power to itself, … the separation-of-powers doctrine requires
that a branch not impair another in the performance of its constitutional duties.”
                                                                                   
                                                                                   
Loving v. United States, 517 U.S. 748, 757 (1996). The “separation of powers does
not mean,” however, “that the branches ‘ought to have no partial agency in, or
no control over the acts of each other.’” Clinton v. Jones, 520 U.S. 681, 703
(1997) (quoting James Madison, The Federalist No. 47, pp. 325–326 (J. Cooke
ed. 1961) (emphasis omitted)). In this context, a balancing test applies to assess
separation-of-powers issues. Applying that test here, we concluded that Congress can
validly make obstruction-of-justice statutes applicable to corruptly motivated
official acts of the President without impermissibly undermining his Article I
functions.


The Supreme Court’s Separation-of-Powers Balancing Test Applies In This
Contexts
   A congressionally imposed limitation on presidential action is assessed to determine
“the extent to which it prevents the Executive Branch from accomplishing its
constitutionally assigned functions,” and, if the “potential for disruption is present[,]
… whether that impact is justified by an overriding need to promote objectives within
the constitutional authority of Congress.” Administrator of General Services,
433 U.S. at 443; see Nixon v. Fitzgerald, 457 U.S. 731, 753–754 (1982); United
States v. Nixon, 418 U.S. 683, 706–707 (1974). That balancing test applies to a
congressional regulation of presidential power through the obstruction-of-justice
laws.1087

   When an Article II power has not been “explicitly assigned by the text of the
Constitution to be within the sole province of the President, but rather was thought to be
encompassed within the general grant to the President of the ‘executive Power,’” the Court
has balanced competing constitutional considerations. Public Citizen, 491 U.S. at 484
(Kennedy, J., concurring in the judgment, joined by Rehnquist, C.J., and O’Connor, J.). As
Justice Kennedy noted in Public Citizen, the Court has applied a balancing test to
restrictions on “the President’s power to remove Executive officers, a power[that] … is not
conferred by any explicit provision in the text of the Constitution (as is the appointment
power), but rather is inferred to be a necessary part of the grant of the ‘executive
Power.’” Id. (citing Morrison v. Olson, 487 U.S. 654, 694 (1988), and Myers
v. United States, 272 U.S. 52, 115–116 (1926)). Consistent with that statement,
Morrison sustained a good-cause limitation on the removal of an inferior officer with
defined prosecutorial responsibilities after determining that the limitation did
not impermissibly undermine the President’s ability to perform his Article II
functions. 487 U.S. at 691–693, 695–696. The Court has also evaluated other general
executive-power claims through a balancing test. For example, the Court evaluated
the President’s claim of an absolute privilege for presidential communications
about his official acts by balancing that interest against the Judicial Branch’s
need for evidence in a criminal case. United States v. Nixon, supra (recognizing
                                                                                   
                                                                                   
a qualified constitutional privilege for presidential communications on official
matters). The Court has also upheld a law that provided for archival access to
presidential records despite a claim of absolute presidential privilege over the records.
Administrator of General Services, 433 U.S. at 443–445, 451–455. The analysis in
those cases supports applying a balancing test to assess the constitutionality of
applying the obstruction-of-justice statutes to presidential exercises of executive
power.

   Only in a few instances has the Court applied a different framework. When the
President’s power is “both ‘exclusive’ and ‘conclusive’ on the issue,” Congress is precluded
from regulating its exercise. Zivotofsky v. Kerry, 135 S. Ct. 2076, 2084 (2015). In
Zivotofsky, for example, the Court followed “Justice Jackson’s familiar tripartite
framework” in Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635–638 (1952)
(Jackson, J., concurring), and held that the President’s authority to recognize foreign
nations is exclusive. Id. at 2083, 2094. See also Public Citizen 491 U.S. at 485–486
(Kennedy, J., concurring in the judgment) (citing the power to grant pardons under U.S.
Const. Art. II, § 2, cl. 1, and the Presentment Clauses for legislation, U.S.
Const. Art. I, § 7, Cls. 2, 3, as examples of exclusive presidential powers by virtue of
constitutional text).

   But even when a power is exclusive, “Congress’ powers, and its central role in making
laws, give it substantial authority regarding many of the policy determinations that precede
and follow” the President’s act. Zivotofsky, 135 S. Ct. at 2087. For example,
although the President’s power to grant pardons is exclusive and not subject to
congressional regulation, see United States v. Klein, 80 U.S. (13 Wall.) 128, 147–148
(1872), Congress has the authority to prohibit the corrupt use of “anything of
value” to influence the testimony of another person in a judicial, congressional, or
agency proceeding, 18 U.S.C. § 201(b)(3)—which would include the offer or
promise of a pardon to induce a person to testify falsely or not to testify at all.
The offer of a pardon would precede the act of pardoning and thus be within
Congress’s power to regulate even if the pardon itself is not. Just as the Speech or
Debate Clause, U.S. Const. Art. I, § 6, cl.1, absolutely protects legislative
acts, but not a legislator’s “taking or agreeing to take money for a promise to
act in a certain way … for it is taking the bribe, not performance of the illicit
compact, that is a criminal act,” United States v. Brewster, 408 U.S. 501, 526 (1972)
(emphasis omitted), the promise of a pardon to corruptly influence testimony
would not be a constitutionally immunized act. The application of obstruction
statutes to such promises therefore would raise no serious separation-of-powers
issue.


The Effect of Obstruction-of-Justice Statutes on the President’s Capacity to
Perform His Article II Responsibilities is Limited
                                                                                   
                                                                                   
   Under the Supreme Court’s balancing test for analyzing separation-of-powers
issues, the first task is to assess the degree to which applying obstruction-of-justice
statutes to presidential actions affects the President’s ability to carry out his
Article II responsibilities. Administrator of General Services, 433 U.S. at 443. As
discussed above, applying obstruction-of-justice statutes to presidential conduct
that does not involve the President’s conduct of office—such as influencing the
testimony of witnesses—is constitutionally unproblematic. The President has no more
right than other citizens to impede official proceedings by corruptly influencing
witness testimony. The conduct would be equally improper whether effectuated
through direct efforts to produce false testimony or suppress the truth, or through
the actual, threatened, or promised use of official powers to achieve the same
result.

   The President’s action in curtailing criminal investigations or prosecutions, or
discharging law enforcement officials, raises different questions. Each type of action involves
the exercise of executive discretion in furtherance of the President’s duty to “take Care
that the Laws be faithfully executed.” U.S. Const. Art. II, § 3. Congress may not
supplant the President’s exercise of executive power to supervise prosecutions or to
remove officers who occupy law enforcement positions. See Bowsher v. Synar,
478 U.S. 714, 726–727 (1986) (“Congress cannot reserve for itself the power of
removal of an officer charged with the execution of the laws except by impeachment.
… [Because t]he structure of the Constitution does not permit Congress to execute the
laws, … [t]his kind of congressional control over the execution of the laws … is
constitutionally impermissible.”). Yet the obstruction-of-justice statutes do not
aggrandize power in Congress or usurp executive authority. Instead, they impose a
discrete limitation on conduct only when it is taken with the “corrupt” intent to
obstruct justice. The obstruction statutes thus would restrict presidential action only
by prohibiting the President from acting to obstruct official proceedings for the
improper purpose of protecting his own interests. See Volume II, Section III.A.3,
supra.

   The direct effect on the President’s freedom of action would correspondingly be a
limited one. A preclusion of “corrupt” official action is not a major intrusion on Article II
powers. For example, the proper supervision of criminal law does not demand freedom for
the President to act with the intention of shielding himself from criminal punishment,
avoiding financial liability, or preventing personal embarrassment. To the contrary, a
statute that prohibits official action undertaken for such personal purposes furthers, rather
than hinders, the impartial and evenhanded administration of the law. And the
Constitution does not mandate that the President have unfettered authority to direct
investigations or prosecutions, with no limits whatsoever, in order to carry out his Article
II functions. See Heckler v. Chaney, 470 U.S. 821, 833 (1985) (“Congress may limit an
agency’s exercise of enforcement power if it wishes, either by setting substantive priorities,
or by otherwise circumscribing an agency’s power to discriminate among issues or
cases it will pursue.”); United States v. Nixon, 418 U.S. at 707 (“[t]o read the
                                                                                   
                                                                                   
Art. I] powers of the President as providing an absolute privilege [to withhold
confidential communications from a criminal trial] … would upset the constitutional
balance of ‘a workable government’ and gravely impair the role of the courts under
Art. III”).

   Nor must the President have unfettered authority to remove all Executive Branch
officials involved in the execution of the laws. The Constitution establishes that
Congress has legislative authority to structure the Executive Branch by authorizing
Congress to create executive departments and officer positions and to specify how
inferior officers are appointed. E.g., U.S. Const. Art. I, § 8, cl. 18 (Necessary
and Proper Clause); ART. II, § 2, cl. 1 (Opinions Clause); Art. II, § 2, cl. 2
(Appointments Clause); see Free Enterprise Fund, 561 U.S. at 499. While the President’s
removal power is an important means of ensuring that officers faithfully execute the
law, Congress has a recognized authority to place certain limits on removal. Id.
at 493–495.

   The President’s removal powers are at their zenith with respect to principal
officers—that is, officers who must be appointed by the President and who report to him
directly. See Free Enterprise Fund, 561 U.S. at 493, 500. The President’s “exclusive and
illimitable power of removal” of those principal officers furthers “the President’s ability to
ensure that the laws are faithfully executed.” Id. at 493, 498 (internal quotation marks
omitted); Myers, 272 U.S. at 627. Thus, “there are some ‘purely executive’ officials who
must be removable by the President at will if he is able to accomplish his constitutional
role.” Morrison, 487 U.S. at 690; Myers, 272 U.S. at 134 (the President’s “cabinet officers
must do his will,” and “[t]he moment that he loses confidence in the intelligence, ability,
judgment, or loyalty of any one of them, he must have the power to remove him
without delay”); cf. Humphrey’s Executor v. United States, 295 U.S. 602 (1935)
(Congress has the power to create independent agencies headed by principal officers
removable only for good cause). In light of those constitutional precedents, it
may be that the obstruction statutes could not be constitutionally applied to
limit the removal of a cabinet officer such as the Attorney General. See 5 U.S.C.
§ 101; 28 U.S.C. § 503. In that context, at least absent circumstances showing
that the President was clearly attempting to thwart accountability for personal
conduct while evading ordinary political checks and balances, even the highly
limited regulation imposed by the obstruction statutes could possibly intrude too
deeply on the President’s freedom to select and supervise the members of his
cabinet.

   The removal of inferior officers, in contrast, need not necessarily be at will for the
President to fulfill his constitutionally assigned role in managing the Executive Branch.
“[I]nferior officers are officers whose work is directed and supervised at some level by other
officers appointed by the President with the Senate’s consent.” Free Enterprise Fund,
561 U.S. at 510 (quoting Edmond v. United States, 520 U.S. 651, 663 (1997)) (internal
quotation marks omitted), The Supreme Court has long recognized Congress’s authority to
place for-cause limitations on the President’s removal of “inferior Officers” whose
                                                                                   
                                                                                   
appointment maybe vested in the head of a department. U.S. Const. Art. II, § 2,
cl. 2. See United States v. Perkins, 116 U.S. 483, 485 (1886) (“The constitutional
authority in Congress to thus vest the appointment[of inferior officers in the heads
of departments] implies authority to limit, restrict, and regulate the removal
by such laws as Congress may enact in relation to the officers so appointed”)
(quoting lower court decision); Morrison, 487 U.S. at 689 n. 27 (citing Perkins);
accord id. at 723–724 & n.4 (Scalia, J., dissenting) (recognizing that Perkins is
“established” law); see also Free Enterprise Fund, 561 U.S. at 493–495 (citing Perkins
and Morrison). The category of inferior officers includes both the FBI Director
and the Special Counsel, each of whom reports to the Attorney General. See
28 U.S.C. §§ 509, 515(a), 531; 28 C.F.R. Part 600. Their work is thus “directed and
supervised” by a presidentially appointed, Senate-confirmed officer. See In re: Grand
Jury Investigation, __F.3d __, 2019 WL 921692, at *3-*4 (D.C. Cir. Feb. 26,
2019) (holding that the Special Counsel is an “inferior officer” for constitutional
purposes).

   Where the Constitution permits Congress to impose a good-cause limitation
on the removal of an Executive Branch officer, the Constitution should equally
permit Congress to bar removal for the corrupt purpose of obstructing justice.
Limiting the range of permissible reasons for removal to exclude a “corrupt”
purpose imposes a lesser restraint on the President than requiring an affirmative
showing of good cause. It follows that for such inferior officers, Congress may
constitutionally restrict the President’s removal authority if that authority was
exercised for the corrupt purpose of obstructing justice. And even if a particular
inferior officer’s position might be of such importance to the execution of the laws
that the President must have at-will removal authority, the obstruction-of-justice
statutes could still be constitutionally applied to forbid removal for a corrupt
reason.1088
A narrow and discrete limitation on removal that precluded corrupt action would leave
ample room for all other considerations, including disagreement over policy or loss of
confidence in the officer’s judgment or commitment. A corrupt-purpose prohibition
therefore would not undermine the President’s ability to perform his Article II functions.
Accordingly, because the separation-of-powers question is “whether the removal restrictions
are of such a nature that they impede the President’s ability to perform his constitutional
duty,” Morrison, 487 U.S. at 691, a restriction on removing an inferior officer for
a corrupt reason—a reason grounded in achieving personal rather than official
ends—does not seriously hinder the President’s performance of his duties. The
President retains broad latitude to supervise investigations and remove officials,
circumscribed in this context only by the requirement that he not act for corrupt personal
purposes.1089


                                                                                   
                                                                                   
Congress Has Power to Protect Congressional, Grand Jury, and Judicial
Proceedings Against Corrupt Acts from Any Source
   Where a law imposes a burden on the President’s performance of Article II functions,
separation-of-powers analysis considers whether the statutory measure “is justified by
an overriding need to promote objectives within the constitutional authority of
Congress.” Administrator of General Services, 433 U.S. at 443. Here, Congress
enacted the obstruction-of-justice statutes to protect, among other things, the
integrity of its own proceedings, grand jury investigations, and federal criminal trials.
Those objectives are within Congress’s authority and serve strong governmental
interests.

   i. Congress has Article I authority to define generally applicable criminal law and apply
it to all persons—including the President. Congress clearly has authority to protect its own
legislative functions against corrupt efforts designed to impede legitimate fact-gathering
and lawmaking efforts. See Watkins v. United States, 354 U.S. 178, 187, 206–207 (1957);
Chapman v. United States, 5 App. D.C. 122, 130 (1895). Congress also has authority to
establish a system of federal courts, which includes the power to protect the judiciary
against obstructive acts. See U.S. Const. Art. I, § 8, cls. 9, 18 (“The Congress shall
have Power … To constitute Tribunals inferior to the supreme Court” and “To make all
Laws which shall be necessary and proper for carrying into Execution the foregoing
powers”). The long lineage of the obstruction-of-justice statutes, which can be
traced to at least 1831, attests to the necessity for that protection. See An Act
Declaratory of the Law Concerning Contempts of Court, 4 Stat. 487–488 § 2
(1831) (making it a crime if “any person or persons shall corruptly … endeavor to
influence, intimidate, or impede any juror, witness, or officer, in any court of the
United States, in the discharge of his duty, or shall, corruptly … obstruct, or
impede, or endeavor to obstruct or impede, the due administration of justice
therein”).

   ii. The Article III courts have an equally strong interest in being protected against
obstructive acts, whatever their source. As the Supreme Court explained in United States
v. Nixon, a “primary constitutional duty of the Judicial Branch” is “to do justice in
criminal prosecutions.” 418 U.S. at 707; accord Cheney v. United States District Court for
the District of Columbia, 542 U.S. 367, 384 (2004). In Nixon, the Court rejected the
President’s claim of absolute executive privilege because “the allowance of the privilege to
withhold evidence that is demonstrably relevant in a criminal trial would cut deeply into
the guarantee of due process of law and gravely impair the basic function of the courts.”
407 U.S. at 712. As Nixon illustrates, the need to safeguard judicial integrity
is a compelling constitutional interest. See id. at 709 (noting that the denial
of full disclosure of the facts surrounding relevant presidential communications
threatens “(t]he very integrity of the judicial system and public confidence in the
system”).

   iii. Finally, the grand jury cannot achieve its constitutional purpose absent protection
from corrupt acts. Serious federal criminal charges generally reach the Article III
                                                                                   
                                                                                   
courts based on an indictment issued by a grand jury. Cobbledick v. United States,
309 U.S. 323, 327 (1940) (“The Constitution itself makes the grand jury a part of
the judicial process.”). And the grand jury’s function is enshrined in the Fifth
Amendment. U.S. Const. Amend. V. (“[n]o person shall be held to answer” for a
serious crime “unless on a presentment or indictment of a Grand Jury”). “[T]he
whole theory of [the grand jury’s] function is that it belongs to no branch of the
institutional government, serving as a kind of buffer or referee between the Government
and the people,” United States v. Williams, 504 U.S. 36, 47 (1992), “pledged to
indict no one because of prejudice and to free no one because of special favor.”
Costello v. United States, 350 U.S. 359, 362 (1956). If the grand jury were not
protected against corrupt interference from all persons, its function as an independent
charging body would be thwarted. And an impartial grand jury investigation to
determine whether probable cause exists to indict is vital to the criminal justice
process.








   The final step in the constitutional balancing process is to assess whether the
separation-of-powers doctrine permits Congress to take action within its constitutional
authority notwithstanding the potential impact on Article II functions. See Administrator
of General Services, 433 U.S. at 443; see also Morrison, 487 U.S. at 691–693, 695–696;
United States v. Nixon, 418 U.S. at 711–712. In the case of the obstruction-of-justice
statutes, our assessment of the weighing of interests leads us to conclude that Congress has
the authority to impose the limited restrictions contained in those statutes on the
President’s official conduct to protect the integrity of important functions of other branches
of government.

   A general ban on corrupt action does not unduly intrude on the President’s
responsibility to “take Care that the Laws be faithfully executed.” U.S. Const. Art. II,
§§ 3.1090
To the contrary, the concept of “faithful execution” connotes the use of power in the
interest of the public, not in the office holder’s personal interests. See 1 Samuel Johnson, A
Dictionary of the English Language 763 (1755) (“faithfully” def. 3: “[w]ith strict adherence
to duty and allegiance”). And immunizing the President from the generally applicable
criminal prohibition against corrupt obstruction of official proceedings would seriously
impair Congress’s power to enact laws “to promote objectives within [its] constitutional
authority,” Administrator of General Services, 433 U.S. at 425—i.e., protecting the
integrity of its own proceedings and the proceedings of Article III courts and grand
juries.
                                                                                   
                                                                                   

   Accordingly, based on the analysis above, we were not persuaded by the argument
that the President has blanket constitutional immunity to engage in acts that
would corruptly obstruct justice through the exercise of otherwise-valid Article II
powers.1091




   3.    Ascertaining Whether the President Violated the Obstruction Statutes Would Not
Chill his Performance of his Article II Duties

Applying the obstruction statutes to the President’s official conduct would involve
determining as a factual matter whether he engaged in an obstructive act, whether the act
had a nexus to official proceedings, and whether he was motivated by corrupt intent. But
applying those standards to the President’s official conduct should not hinder
his ability to perform his Article II duties. Cf. Nixon v. Fitzgerald, 457 U.S.
at 752–753 & n.32 (taking into account chilling effect on the President in adopting a
constitutional rule of presidential immunity from private civil damages action
based on official duties). Several safeguards would prevent a chilling effect: the
existence of settled legal standards, the presumption of regularity in prosecutorial
actions, and the existence of evidentiary limitations on probing the President’s
motives. And historical experience confirms that no impermissible chill should
exist.

   a. As an initial matter, the term “corruptly” sets a demanding standard. It requires a
concrete showing that a person acted with an intent to obtain an “improper advantage
for [him]self or someone else, inconsistent with official duty and the rights of
others.” BALLENTINE’S LAW DICTIONARY 276 (3d ed. 1969); see United States
v. Pasha, 797 F.3d 1122, 1132 (D.C. Cir. 2015); Aguilar, 515 U.S. at 616 (Scalia, J.,
concurring in part and dissenting in part). That standard parallels the President’s
constitutional obligation to ensure the faithful execution of the laws. And virtually
everything that the President does in the routine conduct of office will have a clear
governmental purpose and will not be contrary to his official duty. Accordingly,
the President has no reason to be chilled in those actions because, in virtually
all instances, there will be no credible basis for suspecting a corrupt personal
motive.

   That point is illustrated by examples of conduct that would and would not satisfy the
stringent corrupt-motive standard. Direct or indirect action by the President to end a
criminal investigation into his own or his family members’ conduct to protect against
personal embarrassment or legal liability would constitute a core example of corruptly
motivated conduct. So too would action to halt an enforcement proceeding that directly
and adversely affected the President’s financial interests for the purpose of protecting those
interests. In those examples, official power is being used for the purpose of protecting the
President’s personal interests. In contrast, the President’s actions to serve political or
                                                                                   
                                                                                   
policy interests would not qualify as corrupt. The President’s role as head of
the government necessarily requires him to take into account political factors in
making policy decisions that affect law-enforcement actions and proceedings. For
instance, the President’s decision to curtail a law-enforcement investigation to avoid
international friction would not implicate the obstruction-of-justice statutes. The
criminal law does not seek to regulate the consideration of such political or policy
factors in the conduct of government. And when legitimate interests animate the
President’s conduct, those interests will almost invariably be readily identifiable
based on objective factors. Because the President’s conduct in those instances will
obviously fall outside the zone of obstruction law, no chilling concern should
arise.

   b. There is also no reason to believe that investigations, let alone prosecutions, would
occur except in highly unusual circumstances when a credible factual basis exists to believe
that obstruction occurred. Prosecutorial action enjoys a presumption of regularity: absent
“clear evidence to the contrary, courts presume that [prosecutors] have properly discharged
their official duties.” Armstrong, 517 U.S. at 464 (quoting United States v. Chemical
Foundation, Inc., 272 U.S. 1, 14–15 (1926)). The presumption of prosecutorial
regularity would provide even greater protection to the President than exists
in routine cases given the prominence and sensitivity of any matter involving
the President and the likelihood that such matters will be subject to thorough
and careful review at the most senior levels of the Department of Justice. Under
OLC’s opinion that a sitting President is entitled to immunity from indictment,
only a successor Administration would be able to prosecute a former President.
But that consideration does not suggest that a President would have any basis
for fearing abusive investigations or prosecutions after leaving office. There are
“obvious political checks” against initiating a baseless investigation or prosecution
of a former President. See Administrator of General Services, 433 U.S. at 448
(considering political checks in separation-of-powers analysis). And the Attorney
General holds “the power to conduct the criminal litigation of the United States
Government,” United States v. Nixon, 418 U.S. at 694 (citing 28 U.S.C. § 516),
which provides a strong institutional safeguard against politicized investigations or
prosecutions.1092

   These considerations distinguish the Supreme Court’s holding in Nixon v. Fitzgerald
that, in part because inquiries into the President’s motives would be “highly intrusive,” the
President is absolutely immune from private civil damages actions based on his official
conduct. 457 U.S. at 756–757. As Fitzgerald recognized,“there is a lesser public interest in
actions for civil damages than, for example, in criminal prosecutions.” Fitzgerald,
457 U.S. at 754 n.37; see Cheney, 542 U.S. at 384. And private actions are not
subject to the institutional protections of an action under the supervision of the
Attorney General and subject to a presumption of regularity. Armstrong, 517 U.S.
at 464.

   c. In the rare cases in which a substantial and credible basis justifies conducting an
                                                                                   
                                                                                   
investigation of the President, the process of examining his motivations to determine
whether he acted for a corrupt purpose need not have a chilling effect. Ascertaining the
President’s motivations would turn on any explanation he provided to justify his actions,
the advice he received, the circumstances surrounding the actions, and the regularity or
irregularity of the process he employed to make decisions. But grand juries and courts
would not have automatic access to confidential presidential communications on
those matters; rather, they could be presented in official proceedings only on a
showing of sufficient need. Nixon, 418 U.S. at 712; In re Sealed Case, 121 F.3d
729, 754, 756–757 (D.C. Cir. 1997); see also Administrator of General Services,
433 U.S. at 448–449 (former President can invoke presidential communications
privilege, although successor’s failure to support the claim “detracts from [its]
weight’).

   In any event, probing the President’s intent in a criminal matter is unquestionably
constitutional in at least one context: the offense of bribery turns on the corrupt intent to
receive a thing of value in return for being influenced in official action. 18 U.S.C.
§ 201(b)(2). There can be no serious argument against the President’s potential criminal
liability for bribery offenses, notwithstanding the need to ascertain his purpose and intent.
See U.S. Const. Art. I, § 3; Art. II, § 4; see also Application of 28 U.S.C. § 458 to
Presidential Appointments of Federal Judges, 19 Op. O.L.C. at 357 n.11 (“Application of
§ 201[to the President] raises no separation of powers issue, let alone a serious
one.”).

   d. Finally, history provides no reason to believe that any asserted chilling
effect justifies exempting the President from the obstruction laws. As a historical
matter, Presidents have very seldom been the subjects of grand jury investigations.
And it is rarer still for circumstances to raise even the possibility of a corrupt
personal motive for arguably obstructive action through the President’s use of official
power. Accordingly, the President’s conduct of office should not be chilled based on
hypothetical concerns about the possible application of a corrupt-motive standard in this
context.








   In sum, contrary to the position taken by the President’s counsel, we concluded that, in
light of the Supreme Court precedent governing separation-of-powers issues, we had
a valid basis for investigating the conduct at issue in this report. In our view,
the application of the obstruction statutes would not impermissibly burden the
President’s performance of his Article II function to supervise prosecutorial conduct or
to remove inferior law-enforcement officers. And the protection of the criminal
                                                                                   
                                                                                   
justice system from corrupt acts by any person—including the President—accords
with the fundamental principle of our government that “[n]Jo [person] in this
country is so high that he is above the law.” United States v. Lee, 106 U.S. 196,
220 (1882); see also Clinton v. Jones, 520 U.S. at 697; United States v. Nixon,
supra.
                                                                                   
                                                                                   
                                                                                   
                                                                                   


   IV.    Conclusion

Because we determined not to make a traditional prosecutorial judgment, we did not draw
ultimate conclusions about the President’s conduct. The evidence we obtained about the
President’s actions and intent presents difficult issues that would need to be resolved if we
were making traditional prosecutorial judgment. At the same time, if we had confidence
after a thorough investigation of the facts that the President clearly did not commit
obstruction of justice, we would so state. Based on the facts and the applicable legal
standards, we are unable to reach that judgment. Accordingly, while this report does
not conclude that the President committed a crime, it also does not exonerate
him.
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Reconsidering Whether the Wire Act Applies to Non-Sports Gambling (Nov. 2, 2018), slip op. 7 (relying on
plain language); id. at 11 (finding it not “tenable to read into the second clause the qualifier ‘on
any sporting event or contest’ that appears in the first clause”); id. at 12 (relying on Digital
Realty).

     1079In Sykes v. United States, 564 U.S. 1, 15 (2011), the Supreme Court substantially abandoned
Begay’s reading of the residual clause, and in Johnson v. United States, 135 S. Ct. 2551 (2015), the Court
invalidated the residual clause as unconstitutionally vague. Begay’s analysis of the word “otherwise” is thus
of limited value.

     1080The Supreme Court’s decision in Marinello v. United States, 138 S. Ct. 1101 (2018), does not
support imposing a non-textual limitation on Section 1512(c)(2). Marinello interpreted the tax obstruction
statute, 26 U.S.C. § 7212(a), to require “a ‘nexus’ between the defendant’s conduct and a particular
administrative proceeding.” Id. at 1109. The Court adopted that construction in light of the similar
interpretation given to “other obstruction provisions,” id. (citing Aguilar and Arthur Andersen), as well as
considerations of context, legislative history, structure of the criminal tax laws, fair warning, and lenity. Id.
at 1106–1108. The type of “nexus” element the Court adopted in Marinello already applies under Section
1512(c)(2), and the remaining considerations the Court cited do not justify reading into Section
1512(c)(2) language that is not there. See Bates v. United States, 522 U.S. 23, 29 (1997) (the
Court “ordinarily resist[s] reading words or elements into a statute that do not appear on its
face.”).

     1081The Senate ultimately accepted the House version of the bill, which excluded an omnibus clause.
See United States v. Poindexter, 951 F.2d 369, 382–383 (D.C. Cir. 1991) (tracing history of the proposed
omnibus provision in the witness-protection legislation). During the floor debate on the bill, Senator Heinz,
one of the initiators and primary backers of the legislation, explained that the omnibus clause was
beyond the scope of the witness-protection measure at issue and likely “duplicative” of other
obstruction laws, 128 Cong. Rec. 26,810 (1982) (Sen. Heinz), presumably referring to Sections 1503
and 1505.
 1082In a separate section addressing considerations unique to the presidency, we consider
principles of statutory construction relevant in that context. See Volume II, Section III.B.1,
infra.

     1083In United States v. Poindexter, 951 F.2d 369 (D.C. Cir. 1991), the court of appeals found the
term “corruptly” in 18 U.S.C. § 1505 vague as applied to a person who provided false information to
Congress. After suggesting that the word “corruptly” was vague on its face, 951 F.2d at 378, the court
concluded that the statute did not clearly apply to corrupt conduct by the person himself and the “core”
conduct to which Section 1505 could constitutionally be applied was one person influencing another
person to violate a legal duty. Id. at 379–386. Congress later enacted a provision overturning
that result by providing that “[a]s used in [S]ection 1505, the term ‘corruptly’ means acting
with an improper purpose, personally or by influencing another, including by making false
or misleading statement, or withholding, concealing, altering, or destroying a document or
other information.” 18 U.S.C. § 1515(b). Other courts have declined to follow Poindexter
either by limiting it to Section 1505 and the specific conduct at issue in that case, see Brenson,
104 F.3d at 1280–1281; reading it as narrowly limited to certain types of conduct, see United
States v. Morrison, 98 F.3d 619, 629–630 (D.C. Cir. 1996); or by noting that it predated
Arthur Andersen’s interpretation of the term “corruptly,” see Edwards, 869 F.3d at 501–502.


     1084Section 1503(a) provides for criminal punishment of:
         

         Whoever  … corruptly  or  by  threats  or  force,  or  by  any  threatening  letter  or
         communication, influences, obstructs, or impedes, or endeavors to influence, obstruct,
         or impede, the due administration of justice.


     1085Section 1505 provides for criminal punishment of:
         

         Whoever  corruptly  … influences,  obstructs,  or  impedes  or  endeavors  to  influence,
         obstruct, or impede the due and proper administration of the law under which any
         pending proceeding is being had before any department or agency of the United States,
         or the due and proper exercise of the power of inquiry under which any inquiry or
         investigation is being had by either House, or any committee of either House or any
         joint committee of the Congress.


     10866/23/17 Letter, President’s Personal Counsel to Special Counsel’s Office, at 2 n. 1.

     1087OLC applied such a balancing test in concluding that the President is not subject to criminal
prosecution while in office, relying on many of the same precedents discussed in this section. See A Sitting
President’s Amenability to Indictment and Criminal Prosecution, 24 Op. O.L.C. 222, 237–238, 244–245
(2000) (relying on, inter alia, United States v. Nixon, Nixon v. Fitzgerald, and Clinton v. Jones, and
quoting the legal standard from Administrator of General Services v. Nixon that is applied in the text),
OLC recognized that “[t]he balancing analysis” it had initially relied on in finding that a sitting President
is immune from prosecution had “been adopted as the appropriate mode of analysis by the Court.” Id.
at 244.
 1088Although the FBI director is an inferior officer, he is appointed by the President and removable by
him at will, see 28 U.S.C. § 532 note, and it is not clear that Congress could constitutionally provide the
FBI director with good-cause tenure protection. See OLC, Constitutionality of Legislation Extending the
Term of the FBI Director, 2011 WL2566125, at *3 (O.L.C. June 20, 2011) (“tenure protection for an officer
with the FBI Director’s broad investigative, administrative, and policymaking responsibilities would raise a
serious constitutional question whether Congress had ‘impede[d] the President’s ability to perform his
constitutional duty’ to take care that the laws be faithfully executed”) (quoting Morrison, 487 U.S.
at 691).

     1089The obstruction statutes do not disqualify the President from acting in a case simply because he
has a personal interest in it or because his own conduct may be at issue. As the Department of Justice has
made clear, a claim of a conflict of interest, standing alone, cannot deprive the President of the ability to
fulfill his constitutional function. See, e.g, OLC, Application of 28 U.S.C. § 458 to Presidential
Appointments of Federal Judges, 19 O.L.C. Op. at 356 (citing Memorandum for Richard T. Burress,
Office of the President, from Laurence H. Silberman, Deputy Attorney General, Re: Conflict of
Interest Problems Arising out of the President’s Nomination of Nelson A. Rockefeller to be
Vice President under the Twenty-Fifth Amendment to the Constitution, at 2, 5 (Aug. 28,
1974)).

     1090As noted above, the President’s selection and removal of principal executive officers may have a
unique constitutional status.

     1091A possible remedy through impeachment for abuses of power would not substitute for
potential criminal liability after a President leaves office. Impeachment would remove a President
from office, but would not address the underlying culpability of the conduct or serve the usual
purposes of the criminal law. Indeed, the Impeachment Judgment Clause recognizes that criminal
law plays an independent role in addressing an official’s conduct, distinct from the political
remedy of impeachment. See U.S. Const. Art. I, § 3, cl. 7. Impeachment is also a drastic
and rarely invoked remedy, and Congress is not restricted to relying only on impeachment,
rather than making criminal law applicable to a former President, as OLC has recognized. A
Sitting President’s Amenability to Indictment and Criminal Prosecution, 24 Op. O.L.C. at 255
(“Recognizing an immunity from prosecution for a sitting President would not preclude such
prosecution once the President’s term is over or he is otherwise removed from office by resignation or
impeachment.”).

     1092Similar institutional safeguards protect Department of Justice officers and line prosecutors against
unfounded investigations into prosecutorial acts. Prosecutors are generally barred from participating in
matters implicating their personal interests, see 28 C.F.R. § 45.2, and are instructed not to be influenced
by their “own professional or personal circumstances,” Justice Manual § 9-27.260, so prosecutors would not
frequently be in a position to take action that could be perceived as corrupt and personally motivated. And
if such cases arise, criminal investigation would be conducted by responsible officials at the Department of
Justice, who can be presumed to refrain from pursuing an investigation absent a credible factual
basis. Those facts distinguish the criminal context from the common-law rule of prosecutorial
immunity, which protects against the threat of suit by “a defendant [who] often will transform his
resentment at being prosecuted into the ascription of improper and malicious actions.” Imbler
v. Pachtman, 424 U.S. 409, 425 (1976). As the Supreme Court has noted, the existence of civil
immunity does not justify criminal immunity. See O’Sheay v. Littleton, 414 U.S. 488, 503
(1974) (“Whatever may be the case with respect to civil liability generally, … we have never
held that the performance of the duties of judicial, legislative, or executive officers, requires or
contemplates the immunization of otherwise criminal deprivation of constitutional rights.”) (citations
omitted).
                                                                                                                      

                                                                                   
                                                                                   
 
